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Petitioner RCA Gtosa, Communications, Inc. (“RCA 
Globcom”), a common carrier of international voice/record 
communications, submits this brief in support of a Peti- 
tion for Review which seeks to set aside, in part, a Re- 
port, Order and Notice of Proposed Rulemaking (the 
“Order”) (JA 1-44)* released by the Federal Communica- 
tions Commission (“FCC” or “Commission”) in its Docket 
No. 19660 on January 7, 1976, 57 F.C.C. 2a 190 (1976) 


*“JA #” is the citational convention used in this brief to refer 
to } ages of the parties’ Joint Appendix which contains the relevant 
portions of the record below, including papers generated in addi- 
tional proceedings at the Agency level following the Order under 
review. Pursuant to stipulation and Fed.R.App.P. 17(b), neither 
the Agency record itself nor a certified list of documents has been 
filed with this Court. 
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(JA 1-44).° The Order, to the extent challenged here, 
amends the so-called “International Formula”, a. 
by Communications Act § 222(e), 47 U.S.C. § 222(e) (1970), 
which governs the distribution of certain ewe bl traffic 
by The Western Union T:'‘:graph Company (‘Western 
Union”) among RCA Globcom and the Intervenors in 
this Docket. 


By a further Memorandum Opinion and Order released 
on March 5, 1976, 58 F.C.C, 2d 266 (1976) (JA 110-112), 
the Commission stayed the portions of the Order here 
sought to be reviewed so that the Commission might con- 
sider various applications which RCA Globeom and other 
interested parties had addressed to the Order at the 
Agency level (JA 111, 112). 


On September 27, 1976 the Commission released another 
15-page Memorandum Opinion and Order (JA 70-84), 
which rejected, insofar as here relevant, all of the chal- 
lenges to its basic Order. On October 19, 1976 a panel 
of two Judges of this Court** denied a motion by RCA 
Globeom seeking to continue the Agency’s stay pending 
plenary review, but provided, by Order, for an expedited 
hearing and briefing schedule on RCA Globeom’s Peti- 
tion for Review. 


Issues Presented for Review 


1. Did the Commission, which employed a “notice-and- 
comment” procedure below, base its decision on a record 
developed after the “full hearing” which Communications 
Act § 222(e)(3) expressly requires in any proceeding to 
amend the International Formula? 


2. Did the Commission make, and adequately support, 
the findings which Communications Act § 222(e)(3) ex- 


*RCA Globecom maintains its principal offices at 60 Broad 
Street in the Borough of Manhattan, and its Petition is properly 
before this Court pursuant to Communications Act § 402(a), 
47 U.S.C. §402(a) (1970), and 28 U.S.C. §§ 2341-53 (1970 & 
Supp. V 1975). 


** Judges Oakes and Timbers. 
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pressly requires for the Commission’s prescription of a 
new International Formula, viz., that the formula “will be 
just, reasonable, equitable, and in the public interest .. .”? 


3. Did the Commission make, and adequately support, 
the findings which Communications Act § 222(e)(3) ex- 
pressly requires if it is to annul an existing formula, 
viz., that the existing formula is “unjust, unreasonable, 
or inequitable or not in the public interest . . .”’? 


4. Did the Commission, ty making a concept of “com- 
petition” a dispositive test of what it conceives to be 
the “public interest” in the formula, apply a correct legal 
standard in assessing both the formula its Order annuls 
and the new formula which its Order prescribes? 


RCA Globeom submits that the answer to each of these 
questions is “no” and that a negative answer to any one 
or more of them is sufficient to invalidate the Commis- 
sion’s Order, 


Statutes Involved 


The text of the relevant provisions of Communications 
Act § 222, as amended, 47 U.S.C. § 222 (1970 & Supp. V 
1975), and of the other statutes and regulations significant 
to the arguments herein are reproduced in an appendix 
at the back of this volume. Of particular salience is Com- 
munications Act § 222(e)(3) which provides: 


“(3) Whenever, upon a complaint or upon its own 
initiative, and after a full hearing, the Commission finds 
that any such distribution of telegraph traffic umong 
telegraph carriers, or any such division of charges for 
such traffic, which is being made or which is proposed 
to be made, is or will be unjust, unreasonable, or in- 
equitable, or not in the public interest, the Commission 
shall by order prescribe the distribution of such tele- 
graph traffic, or the division of charges therefor, which 
will be just, reasonable, equitable, and in the public in- 
terest, and will be, so far as is consistent with the public 
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interest, in accordance with the existing contractual 
rights of the carriers.” * 


Statement of the Case 
A. Nature of Order under Review 


RCA Globcom and Intervenors ITT Wortp Communica- 
tions Inc. (“ITT Worldcom”), Western Union INTERNA- 
TIONAL, Inc. (“WUI”), and TRT TeLEcommunications, Inc. 
(“TRT”) are common carriers—referred to in the Order 
as “international record carriers” or “IRCs”—which are au- 
thorized by the FCC, inter alia, to carry telegrams (“cable- 
grams”) between five “gateway cities” in the continental 
United States and overseas points. The Western Union 
Telegraph Company (“Western Union”), from which the 
currently independent WUI derives, is the sole domestic 
common carrier of such trafic within the 48 contiguous 
States and the District of Columbia. Section 222 of the 
Communications Act of 1934, added by 57 Stat. 5 (1943), 
as amended, 47 U.S.C. § 222 (1970 & Supp. V 1975), pro- 
vides in its subsection (e) for a formula—known in the 
industry as the “International Formula’”—to govern West- 
ern Union’s distribution among the IRCs of the telegrams 
which customers file with Western Union for delivery to 
overseas destinations.** 


* Emphasis is supplied here, and elsewhere throughout, unless 
otherwise indicated. 


** “Overseas” as used here corresponds with the definition of 
“overseas point” contained in 47 C.F.R. § 43.61 (1975), a regula- 
tion of the FCC which prescribes certain reporting requirements 
for regulated carriers with respect to their “overseas telecommuni- 
eations traffic.” That regviation defines “overseas point” to mean 
“any country or point located outside the area comprising the 
continental United States, Alaska, Canada, Saint Pierre-Miqueion 
[French islands in the North Atlantic off the coast of Nova Scotia] 
and Mexico, and shall include all overseas territories or posses- 
sions of the United States, as well as the State of Hawaii... .” 
Thus “overseas” is substantially equivalent to, but not quite iden- 
tical with, “foreign”. The nuances of political jurisdiction involved 
in this definition are not material here. The regulatory definition 
of “overseas point” is taken from the statutory definition of “in- 
ternational telegraph operations” set out in Communications Act 
§ 222(a), as amended, 47 U.S.C. § 222(a) (1970). 
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The Commission’s Order of January 7, inter alia, re- 
pealed the existing International F'ormula and prescribed 
a new “interim” formula to apply pending further rule- 
making proceedings, called for by the Order, looking 
towards another permanent formula.* RCA Globcom has 
petitioned for review of the Commission’s Order insofar 
as it repealed ‘he existing formula and prescribes the new 
“interim” formula. The effect of this formula change is to 
shift substantial blocks of overseas telegram traffic, repre- 
senting revenues of more than $5,000 a day (see JA 684), 
from RCA Globeom and WUI to ITT Worldcom and 
<1," 

B. Industry and Services Affected by the Commission 
Order*** 

RCA Globcom and Intervenors are IRCs authorized by 
the FCC, pursuant to Part II of the Communications Act 
of 1934, 48 Stat. 1070, as amended, 47 U.S.C. § 201-23 (1970 
& Supp. V 1975), to provide common carriage, from and 
to the continental United States, of overseas record (i.e., 
non-voice) communications. 


This proceeding concerns overseas telegram (“cable- 
gram’) service—one in which the customer files the text 


*The text of the proposed “interim” distribution formula is 
included in the Commission’s Order and appears at JA 37-43. The 
text of the annulled International Formula, as last amended in 
1963, appears at JA 45-69. 


** It is anticipated, at this writing, that the formula change can 
be implemented on or about November 13, 1976 when Western 
Union completes the necessary adjustments to its computer facil- 
ities at Middletown, Virginia by means of which it distributes its 
overseas telegrams to the various IRCs for onward transmission by 
them. Western Union indieated, in connection with the hearing in 
this Court on October 19, 1976 on RCA Globcom’s stay motion, 
that it could, following such a shift, provide full computerized 
distribution under the repealed formula on about 30 days notice. 
Henee, a decision by this Court in favor of RCA Globeom would 
not cause disruption in the overseas telegram service provided to 
the public since within 30 days, computer programs could be modi- 
fie? to permit again distribution as provided by the annulled 
formula. 

*** This lettered subsection of the brief makes explicit for the 
Court’s consideration elements of industry background which the 
Commission’s opinions assume without articulation and which are 
not, so far as we are aware, controversial. RCA Globcom included 
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of a message with a carrier and that carrier (and any 
connecting carriers involved) controls the traffic’s trans- 
mission and is responsible for the ultimate delivery to the 
addressee. See 47 C.F.R. § 43.61 (1975). The contemporary 
version of this service involves the use of teleprinters, com- 
puterized transmission facilities, space satellites, and the 
other artifacts of advanced communications technology, 
but it is the direct lineal descendent of the “original” 
telegraph service of the Morse code era.* 


RCA Globeom has the largest of the American IRCs’ 
international: networks and currently provides telegram 
service to more than 230 overseas points around the world. 
Intervenors ITT Worldcom and WUI also provide tele- 
gram service of global scope, including service to most of 
the points reached by RCA Globeom. The third Intervenor, 
TRT, a successor to the communications arm of the United 
Fruit Company formerly known as “Tropical Radio Tele- 
graph Company”, operates on a somewhat more limited 
seale.** 


a virtually identical statement in its brief in support of its motion 
for a stay, which statement was explicitly adopted by the Com- 
mission in its response thereto. 

* The period since the Second World War has been character- 
ized by the development, introduction, and rapid expansion of 
other, more sophisticated record services of particular utility to 
volume communicators in business and government, which today 
account for the major fraction of the IRCs’ businesses. (See JA 
227-34.) The latter offerings by the IRCs include, most signifi- 
cantly, “telex”—an acronym for the teleprinter exchange service. 
The telex service involves a switched system of worldwide scope, 
analogous to the public telephone system. A subscriber, who is 
provided with a teleprinter, can, by dialing or other procedures, 
establish contact with another teleprinter at a remote point and 
then can exchange traffic between the connected points at the 
participants’ discretion. The overseas cablegram, like its domestic 
equivalent, also must compete with the expanding use of the 
telephone. 

** Relatively small amounts of overseas telegrams also are car- 
ried to and from the United States by the French Telegraph Cable 
Co., by the United States-Liberia Radio Corporation, and, with the 
assistance of Canadian carriers, by a British Commonwealth cable 
linking Canada and Australia across the Pacific. (JA 2,14) ITT 
Worldeom is the corporate successor to a number of once separate, 
but affiliated, companies which are identified in the repealed Inter- 
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Conventionally an overseas communications service is 
provided by means of circuits which are jointly established 
and maintaired by an American IRC and a national carrier 
which operates in the foreign country concerned.* The 
latter usually is a government monopoly such as the British 
Post Office or the Deutsche Bundespost of the German 
Federal Republic. The foreign carrier is responsible for 
the receipt in its country and for delivery to the ultimate 
addressee of telegrams transmitted outbound from the 
United States. Conversely, the foreign carriers receive 
telegrams intended for the United States from customers 
in their own nations and transmit them to this country 
over the joint circuits which they jointly maintain with the 
American IRCs.** 


The Commissiou authorizes RCA Globecom, ITT World- 
com, WUI, and TRT to receive overseas telegrams di- 
rectly from customers in only five so-called “gateway” 
cities—New York, Washington, San Francisco, Miami, and 
New Orleans.*** Overseas telegrams filed elsewhere in the 


Se 
national Formula text as the “A.C. & R. Group” and “Commercial 
Cable Co.” (JA 4, 48, 114). It also is the suecessor to Press Wire- 
less and Globe Wireless and to interests which once held partial 
ownership of the defunct Commercial Pacifie Cable Co. 

*The circuitry is provided, in the main, through various sub- 
marine cables which the IRCs have financed jointly and use con- 
currently with telephone carriers, see, e.g., American Tel. & Tel. 
Co., 35 F.C.C.2d 801, 822-23 (1972), amended, 39 F.C.C.2d 865, 
amended, 40 F.C.C.2d 913 (1973), and through the facilities of 
the international communications satellites of the INTELSAT sys- 
tem which the Communications Satellite Corporation leases to the 
United States carriers, see Overseas Communications, 30 F.C.C.2d 
571 (1971). A few overseas points still are reached by high fre- 
quency point-to-point radio. 

** The IRCs and their foreign correspondents share the tolls for 
the telegrams transmitted in each direction over the jointly main- 
tained circuits in accordance with contractual arrangements super- 
vised by the FCC. See Communications Act § 211, 48 Stat. 1073 
(1934), 47 U.S.C. § 211 (1970). The outbound rates are fixed by 
tariffs which the carriers are required to file with the FCC purs- 
suant to Communications Act § 203, 48 Stat. 1070 (1934), 47 
U.S.C. § 203 (1970). 

*** The Commission has authorized the Miami and New Orleans 
“gateways” of RCA Globeom, ITT Worldcom, and WUI and the 
New York, San Francisco, and Washington “gateways” of TRT, 
since entry of the Order of January 7. 
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country—the “hinterland” in industry parlance—must be 
filed with Western Union, the sole domestic common car- 
rier of telegram traffic, and forwarded by it through one 
of the IRCs for onward transmission abroad.” 


Western Union’s domestic circuits and the IRCs’ over- 
seas networks interface at computerized terminals so that, 
in the case of most overseas telegrams filed with Western 
Union, only a second or less elapses between its actual 
transmission by Western Union and its arrival at the 
message center of the foreign carrier providing domestic 
service in the country addressed. 


A customer who files an overseas telegram with Western 
Union may specify an IRC to carry the message abroad— 


*The FCC has long enforced what is known as a “country-to- 
country” rate structure in the field of overseas telecommunications. 
This concept requires that the rate for a given item of traffic be 
the same from any point in the continental United States to a 
given foreign point. Thus, if Western Union shares in the trans- 
mission of an overseas telegram it and the IRC concerned share in 
the resulting “country-to-country” toll in accordance with tariff 
and contractual arrangements which are supervised by the Com- 
mission and which are similar as between Western Union and 
each of the IRCs. If an IRC transmits an overseas telegram with- 
out Western Union’s participation, the IRC need not share with 
Western Union the “country-to-couutry” toll for that message. 

The Commission permits only two limited exceptions to the strict 
operational bifurcation between the “gateways” and the “hinter- 
land”. A “hinterland” customer may bypass Western Union and 
file his telegram directly at an IRC’s message center in a “gateway” 
if the customer is willing to pay the additional costs of the long- 
distance telephone call or other means used to reach the message 
center. “Collect” calls to the IRC are forbidden. See All America 
Cables and Radio Inc., 15 F.C.C. 293 (1950); JA 82-838. See also 
Western Union Tel. Co., 29 F.C.C. 2d 422 (1971). A “gateway” 
customer also has the option of filing an overseas telegram with 
Western Union, rather than directly with an IRC. The procedures 
for incoming overseas telegrams are essentially reciprocals of those 
for outgoing traffic. The IRCs’ authorizations to deliver traffic to 
customers also are limited to the “gateways”, and generally they 
must forward to Western Union for onward transmission and de- 
livery telegrams intended for “hinterland” addressees. 

The Agency has thus far declined to grant to the IRCs long- 
requested authority to open additional “gateways” beyond the 
traditional five cities or to install procedures allowing “hinter- 
land” customers to file their overseas telegrams directly with an 
IR© by means of toll-free telephone calls. See International Ree- 
ord Carriers’ Communications, 40 F.C.C.2d 1082, 1086 (19738). 


ape 
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and Western Union was (and is) required, by both the 
formula which the Commission’s Order has annulled and 
the new one which it prescribes, to honor this choice of 
forwarding carrier. (Sce JA 5, 15, 37, 48.) The Western 
Union customer need not, however, designate a forwarding 
carrier and usually does not bother to do so. Overseas 
telegrams filed directly with an IRC, or with Western 
Union with a customer instruction as to forwarding IRC, 
are known in the parlance of the industry as “routed” 
messages; the remainder are “unrouted” messages. Both 
types of traffic receive identical handling by the IRC 
which receives the traffic for overseas transmission. 


Calculations which the Commission made below on the 
basis of statistics collected in 1974 indicate that Americans 
currently send about 8,640,000 outbound overseas tele- 
grams a year.* (JA 11) Of these, some 4,700,000 (or 
55%) are filed directiy with the IRCs. Of the remaining 
3,900,000 which are filed with Western Union about 77%— 
or some three million telegrams per year—are unrouted. 
(JA 11) While the Commission did not explore the mat- 
ter, it seems clear that the typical sender of an unrouted 
telegram is an infrequent user of international record 
communications who is not familiar with the intricacies 
of international communications networks which link the 
United States with all parts of the globe.** (See JA 78.) 


The overseas telegram service represents annual toll 
revenues to the IRCs collectively, net of payments to 


Western Union and foreign correspondents, of about 
$21,500,000. (JA 11) 


*This compares with the approximately 18,500,000 outgoing 
overseas telex calls made in the continental United States during 
the same period. See FCC, Statistics or Communtcations Com- 


MON Carriers: YEAR Enpep Dec. 31, 1974 at pp. 29, 32, 189, 196 
(1975). 


** The paradigm—necessarily hypothesized, but plausibly so— 
is an individual far from a “gateway” sending a once-or-twice-in-a- 
lifetime international telegram to advise a relative or friend in 
Europe of a birth, death, or other unusual event of which the re- 
cipient should be promptly aware. 
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C. Communications Act § 222 


Western Union, the sole domestic common carrier of 
telegram service, achieved the substance of its monopoly 
position when it merged in late 1943 with the former 
Postal Telegraph, Ine. Application for Merger of the 
Western Union Telegraph Co. and Postal Telegraph, Inc., 
10 F.C.C, 148, 162 (1943). Earlier that year the Congress 
had provided the legal authority for such a merger, sub- 
ject to Commission supervision and approval, by adding 
Section 222 to the Communications Act, see 57 Stat. 5 
(1943), as amended, 47 U.S.C. §222 (1970 & Supp. V 
1975).* Western Union had, at the time, a cables divi- 
sion which provided overseas service. (See 10 F.C.C. at 
152, 154.) 


The statute required, inter alia, that the merged com- 
pany divest itself of its overseas operations (Section 
222(c)(2)) and that, pending such divestiture, such op- 
erations be held separate from the merged company’s 
domestic operations and treated as a separate enterprise 
(Section 222(e)(4)). The prescribed divestiture was ac- 
complished in 1963 and is the origin of WUI. See gen- 
erally Western Union Divestment, 30 F.C.C. 323 (1961). 


Paragraph (e)(1) of Section 222 specified that the 
mergedecompany should: 


*The merger was designed to cure or ameliorate widely per- 
ceived ills in domestic record service. The enactment of Section 
222 followed several years of agency studies, political debate and 
congressional hearings of the kind which often precedes significant 
legislation. See, ¢.g., Report of House Comm. on Interstate and 
Foreign Commerce, H.R. Rep. No. 69, 78th Cong., 1st Sess. (1943) 
excerpted in 1943 U.S. Code Congressional Service at 2.2-2.5. 

Section 222 has been amended only twice since its original en- 
actment in 1943—first, by the statute which in 1960 made con- 
forming changes in various provisions of the United States Code 
to reflect Hawaii’s admission to the Union as a State. See 74 Stat. 
411, amending the definition of “State” in Communications Act 
§ 222(a) to make clear that Hawaii, despite Statehood, remained 
an overseas point for telegraph purposes. In 1974 subsection (ce) 
(1) was slightly modified—this time to provide that the Secre- 
tary of Defense, rather than the Secretaries of the Army and 
Navy, was to be notified should a consolidation or merger under 
the section be proposed. See 88 Stat. 1577. 
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“ ,. distribute among the international telegraph car- 
riers, telegraph traffic by wire or radio destined to 
points without the continental United States, and di- 
vide the charges for such traffic, in accordance with 
such just, reasonable, and equitable formula in the 
public interest as the interested carriers shall agree 
upon and the Commission shall approve. . .” 


provided that, if the carriers failed to agree on a suitable 
formula, the Commission should prescribe one. 


Paragraph (e)(2) provide’, in substantially similar 
terms, for Western Union’s distribution to carriers in 
Canada and Mexico of telegrams intended for destinations 
in those countries. 


Paragraph (e)(3) authorizes, in the following terms, the 
modification of the formulas adopted pursuant to para- 
graphs (e)(1) and (e)(2): 


“(3) Whenever, upon a complaint or upon its own 
initiative, and after a full hearing, the Commission 
finds that any such distribution of telegraph traffic 
among telegraph carriers, or any such division of 
charges for such traffic, which is being made or which 
is proposed to be made, ts or will be unjust, unreason- 
able, or mequitable, or not in the public interest, the 
Commission shall by order prescribe the distribution 
of such telegraphic traffic, or the division of charges 
therefor, which will be just, reasonable, equitable, and 
in the public interest, and will be, so far as is con- 
sistent with the public interest, in accordance with the 
existing contractual rights of the carriers.” 


D. The International Formula 


As part of the Western Union merger proceedings, 
the carriers, after extended negotiations, proposed and 
the Commission modified in some respects and then pre- 
seribed (JA 4), a so-called “International Formula” to 
govern Western Union’s distribution of outbound overseas 
telegram traffic among the IRCs and the division of charges 
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for such traffic. See Application for Merger of the Western 
Union Telegraph Co, and Postal Telegraph, Inc. (Separate 
Report of the Commission on Formulas for the Distribution 
of International Traffic), 10 F.C.C. 184, 189 (1943). Pro- 
visions of the arrangements thus prescribed have been 
amended on several occasions since that time (JA 6; see 
pp. 22-27, infra), but not, before the entry of the Commis- 
sion’s Order in suit, in a way which affected the stancard by 
which Western Union distributes outbound telegram traffic 
among the IRCs. 


This formula, which the Commission’s Order has im- 
properly set aside, honors “routings” indicated by cus- 
tomers. If a sender specifies that a particular IRC is to 
handle the overseas segment of the telegram’s transmission, 
Western Union is to deliver the item to that carrier. (JA 
0, 48) The remaining “unrouted” traffic (as to which a cus- 
tomer expresses no preference to Western Union concern- 
ing international handling) is distributed in accordance 
with a quota system which the formula details. (JA 5, 51) 


The formula splits the world into three “areas”—Atlan- 
tic, Latin America, and Pacific (JA 5, 47)—which, in turn, 
are divided into 52 destination subareas, which serve as the 
basic units for application of the quota. (JA 5, 14) The 
formula provides, in general, that Western Union’s un- 
routed traffic with respect to each subarea shall be allocated, 
if practicable, so as to give each IRC a proportioned share 
of the total telegram revenues (both routed and unrouted) 
for traffic to that subarea. (JA 5) If a carrier’s routed 
traffic to a particular subarea exceeds its assigned quota, 
this creates a bookkeeping entry designated as an “over- 
age” (and a “deficiency” for the carrier or carriers which 
do not receive their respective quotas) which is to be re- 
dressed, if possible, by traffic distributions in later periods. 
(JA 5-6, 53) 


The Commission, when prescribing this formula ex- 
plained the rationale for its terms as follows: 


“The quota of each international carrier is to be 
satisfied by the combined volume of routed and un- 
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routed messages transferred to each such carrier by 
the merged company, and as well by any messages 
which the international carrier itself originates over 
its own facilities. This provision assures that the 
sender’s choice of any particular route will be re- 
syectel; but by combini.g routed, unrouied, and self- 
originated traffic, it diminishes the incentive of the 
international carriers to expend effort and revenues 
in attempts to divert traffic from each other by solici- 
tation efforts which may not improve quality of ser- 
vice; and it also diminishes the necessity for these 
carriers to build up additional facilities for the col- 
lection of their own traffic, in duplication of the exist- 
ing facilities of the merged company. These savings 
should contribute to a more efficiently and economically 
operated international telegraph system.” (10 F.C.C. 
at 191) 


In the post-war years the IRCs have extended the geo- 
graphic scope of their overseas operations at a rapid pace. 
As a result there are, as the Commission notes, many sub- 
areas in which one carrier or another has persistently 
accumulated “overages” so that it now receives little or no 
unrouted traffic to that subarea. (JA 14-16) These varia- 
tions resulting from natural market conditions represent, 
to the Commission, objectionable “distortions” in the opera- 
tion of the present formula. (JA 15) 


Data collected from a 13-week test period in 1974 indi- 
cates that RCA Globeom and WUI obtained larger shares 
of the unrouted telegram traffic than ITT Worldcom and 
TRT and carried, in proportion to their total outbound 
telegram files, larger amounts of the unrouted traffic than 
the other two carriers. (JA 12-13) 


E. The Proceedings Before the Commission 


Following complaints by ITT Worldcom (see JA 113), 
the Commission released on November 26, 1973 a designa- 
tion Order, 43 F.C.C.2d 1174 (1973) (JA 93-101), insti- 
tuting an investigation and rulemaking proceeding to de- 
termine whether the Commission should modify the exist- 
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ing International Formula and, if so, how. (JA 100-01) 
The initial designation Order authorized the parties to 
file written comments, responses, and replies (JA 101), 
and a later procedural Order required the collection and 
submission of statistical data by Western Union upon 
which the parties also commented. (JA 102-05) Before 
the Commission RCA Globecom and WUI sought, in gen- 
eral, to uphold the propriety of the prior formula. ITT 
Worldcom and TRT made suggestions for revision, each 
of which differed both from the other’s proposal and from 
the “interim” formula eventually announced by the Com- 
mission. (JA 7-8) At no time, before its promulgation, 
did the Commission present a draft of its “interim” for- 
mula for critique by the affected parties. Unlike the an- 
nulled formula which primarily emerged from carrier nego- 
tiatious and agreement, the interim formula is exclusively 
a product of Commission prescription. 

At an early stage RCA Globcom, by letter dated Janu- 
ary 15, 1974 (JA 192-93), informed the Commission of the 
inadequacy of the Commission’s proposed “paper rule- 
making procedure” under the “full hearing” provisions 
of Section 222(e)(3) and requested an opportunity to pre- 
sent oral testimony and other evidence at a trial-type hear- 
ing. WUI presented a similar request. (JA 8 fn. 10) The 
Commission expressly denied these requests (JA 36) and 
restricted the parties to their written submissions, (JA 2) 
The result was the Order in suit of January 7, 1976. 

The FCC concluded that the existing formula, as it ap- 
plies to Western Union’s distribution of international tele- 
grams: 


“is unjust, unreasonable, inequitable and not in the 
public interest; and that the formula should therefore 
be replaced ....” (JA 2) 


The formula’s principal defect, in the Commission’s view, 
was that: 
“with its basic unit the quota system [it] represents 
a market-sharing device which is by definition anti- 
thetical to the free flow of competition which Con- 
gress sought to encourage and enhance.” (JA 2) 
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There is, according to the Commission, “no relation... 
between a given carrier’s handling of routed traffic and its 
handling of unrouted traffic.” (JA 18) And while there is 
no suggestion in the Commission’s Report or in the record 
below that the overseas telegram service provided to the 
public under the formula has been less than of the highest 
quality* (see JA 17, 329-30, 614), there is, said the Com- 
mission, “no stimulus under the present formula to im- 
prove service or increase efficiency.” ** (JA 26) The “pub- 
lie’, the FCC also stated, is “ill served by a formula which 
stifles user choice.” (JA 26) As a substitute for the present 
formula, 


“(We [the FCC] will place distribution of traffic on 
the choice of the customer. For reasons discussed 
fully below, however, we cannot move immediately to 
require customer routing. In the interim, we have pre- 
scribed a new formula which distributes unrouted traffic 
among the IRCs in the same proportions as each car- 
rier handles routed traffic.” (JA 3) 


* The Commission’s Memorandum Opinion of September 27, com- 
mented that “we did not. . . find that service is presently inade- 
quate.” (JA 73) 

It is worthy of note that no user of international telegram ser- 
vice or purported representative of such users attempted to inter- 
vene in or responded io the Commission’s invitation to present 
views in any of the proveedings thus far held concerning the 
revision of the Internation-’ Formula. 


**TIn its Memorandum Opinion of September 27 the Commis- 
sion diluted this formulation by referring to a need “to minimize 
any disincentives to carrier-initiated improvements in quality of 
service. ...” (JA 74) 

The IRCs’ contribution to the transmission of an overseas tele- 
gram filed with Western Union is typically completed, without 
manual handling of any kind, in a second or so. The facilities re- 
quired for the telegram service are relatively slight—usually the 
equivalent of one telegraph-grade circuit (among the many avail- 
able to the carriers for their various services) to each destination 
served—and are in place. (JA 77) If anything “more” is reason- 
ably to be expected in this service, it has not been identified. 
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The “however” in the preceding formulation refers to 
“certain unresolved questions concerning possible opera- 
tional, economic and legal implications” of the all-routed 
proposal (JA 35) which the Commission’s Order directs 
Western Union, the IRCs and any one else interested t 
address at further rulemaking proceedings which the Order 
also noticed.* (JA 28, 35-86) Nevertheless, “[a]s an ini- 
tial measure, we shall prescribe a formula which distrib- 
utes unrouted traffic among the carriers in direct propor- 
tion to their share of routed traffic.” (JA 35) Thus, under 
the “interim” formula, unrouted traffic to each destination 
served by more than one IRC—about 195 destinations all 
told—is to be distributed by Western Union in the same 
proportion as those carriers handle routed traffic to the 
same place, using as the initial basis for these calculations 
the statisties from the 13-week test period which the Com- 
mission collected during the proceedings below. (JA 32) 


The Commission rationalizes the “interim” formula by 
saying that it wil “provide an equitable means of distribu- 
tion which will focus on cusiomer selection and give the 
IRCs a chance to solicit rou'ings.” (JA 28) The Order 
looks forward to “a more aggressive marketing effort and 
a consequential reduction in unrouted traffic.” (JA 35)** 

*No IRC urged mandatory routing in the proceedings follow- 
ing the Commission’s designation Crder which eventuated in the 
January 7 Order. (JA 7-8, 29-30) The comments which the Com- 
mission has received since January 7 in response to its notice of 
further rulemaking are reproduced at JA 814-934. It is a fair 
summary of them to say that, for reasons discussed in the argu- 
mentative portions of this brief, Western Union and the IRCs, 
with the possible exception of WUI, recognize the ali-routed con- 
cept to be of dubious practicality, at best, albeit the IRCs which 
believe they will benefit from the shift to the “interim” formula are, 
for understandable reasons, rather more guarded in their critiques 
than the others. WUI apparently is willing to give the all-routed 
concept a try if it is implemented in such a way as to allow WUI 
to trade upon the confusing similarity of its full name, Western 
Union International, and the familiar name of the monopoly do- 
mestie carrier, Western Union. (JA 84€) 

** The Commission’s Order also revised provisions of the Inter- 
national Formula which deal specifically with the distribution by 
Western Union of traffic to Canada and Mexico (JA 33-34), de- 
ferred for further consideration a possible revision of the formula 
terms governing the distribution by Western Union of radiomarine 
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F. The Impact of the Commission Action 


The shift to the new formula will compel, as it is in- 
tended to do, increased sales efforts by all of the IRCs.* 
The Commission disclaims in its Me: srandum Opinion 
of September 27 a “directive to engage in wasteful orgies 
of spending.” (JA 77) Nevertheless, RCA Globcom antici- 
paies, if the new formula is implemented, an initial increase 
in its telegram marketing expense by several hundred thou- 
sand doliars/year, (JA 685) Presumably substantial ex- 
penses of an analogous nature will be incurred by the other 
IRCs, as well. These expenses will become costs which the 
service rust bear.** Conversely, we believe, for reasons 
which this brief will document (see, e.g., pp. 39-40, 47-50, 
infra) that the Order confers no compensating benefits at 
all upon the communicating public.*** 


<n taeeenneninnehcsieinte-metiisaiaseansin oineesinaiies ssc 
traffic (i.¢., traffic to ships at sea) (JA 34-35), and established 
guidelines for restructuring certain inter-carrier committees which 
administer the International Formule (JA 31-32). RCA Globcom’s 
Petition for Review does not challenge these actions. 


* There is, it should be noted again, no suggestion in the record 
below, let alone a finding by the FCC, that the telegram service 
currently provided to the public by the IRCs, or any of them, is 
of less than the highest quality. (JA 17, 614) Despite the infla- 
tionary pressures which long have afflicted the economy as a whole, 
rates to the public for overseas telegram service have remained 
substantially stable. (JA 26) The business has been and is charac- 
terized by continuing technological innovation to increase the 
speed, ease, and reliability of service. (JA 329-30) RCA Globeom 
provides identical handling for all telegrams forwarded to it by 
Western Union, whether routed or unrouted—and we assume that 
this is the case with the other IRCs, as well. 


** The total market to which this effort will be addressed already 
consists of less than 9,000,000 outbound overseas telegrams a vear 
(about 3,000,000 of them presently “unrouted”) and is declining. 
(See p. 9, supra; JA 227-34) It will take very little additional 
merchandising expense to add measurably to the cost of each tele- 
gram, 


*** RCA Globcom’s submission of July 1974 (JA 227-34) shows, 
without dispute, that the market for overseas telegrams (as dis- 
tinguished from telex and other modes of record communication ) 
is declining and that carriers all earn a low rate of return provid- 
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Outline of Argument 


The remainder of this brief will demonstrate that the 
Commission improperly failed to afford RCA Globeom the 
trial-type hearing procedures mandated by statute (Point 
I); that the Agency failed to make findings required by 
Communications Act §222(e)(3) as a pre-condition for 
issuance of its Order (Point IT A); that such ultimate find- 
ings as the Commission purported to make were arbitrary, 
capricious °1.0 vol supported by substantial evidence on 
the recor’ ss a whole (Point II B; Point III); and that 
it improperly employed “competition” as its standard for 
judging the public interest (Point IV). For all these rea- 
sous, or any one or more of them, the Commission’s Order 
should be set aside by this Court. 


POINT I 


The Commission’s ‘‘Notice-and-Comment” Procedure 
Did Not Afford RCA Globcom the “Full Hearing” to 
Which Section 222(e)(3) Entitled It. 


Communications Act § 222(e)(3) expressly requires that 
changes in the International Formula be made “after a 
full hearing” and upon prescribed findings as to “just- 
ness”, “equity”, “reasonableness”, and the “public interest” 
—standards which are virtually meaningless apart from a 
specific, and usually detailed, factual context. 


Pointing to the statute, RCA Globeom (and WUI1) asked 
the Commission to afford them the opportunity to present 
and contest evidence at a trial-type hearing. (JA 8 fn. 10, 


ing this service. These considerations render contrary to the pub- 
lie interest the intensified carrier efforts to solicit unrouted tele- 
gram traffic which the Order envisions (JA 28). As the Commis- 
sion recognized when it prescribed the present distribution in 1943 
(see p. 13, supra), under the more favorable circumstances of an 
expanding, rather than declining, market for international tele- 
grams, competitive merchandising cau only add to the costs of the 
service rendered by all of the IRCs and to the costs which must, 
in due course, be borne by their customers. 
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83-84) The Commission refused (JA 36) and went to judg- 
ment using a barebones “notice-and-comment” technique 
in which the parties were restricted to written comments. 


Section 222(e)(3) required, we submit, the evidentiary 
hearing which the Commission refused. The Commission’s 
Order, since it is not the product of such a hearing, should 
be “hfe]ld unlawful and set aside” as one made “without 
observance of procedure required by law”. 5 U.S.C. § 706 
(2)(D) (1970). 


A. The Commission’s Present Analysis 


The Commission has attempted twice, each time briefly, 
to explain its refusal to afford RCA Globcom its requested 
evidentiary hearing—once in the Report and Order of 
January 7, 1976 (at JA 8 fn. 10) and again in the Memo- 
randum Opinion of September 27 (at JA 71-72). 


The basic argument is a model of simplicity: (1) The 
proceeding below was a “rulemaking”, not an “adjudica- 
tion”, as those terms are defined in Section 2 of the Ad- 
ministrative Procedure Act (“APA”), 5 U.S.C. §551 
(1970); (2) Section 222(e)(3) does not employ, as APA 
§ 4(c), 5 U.S.C. §553(c) (1970) does, the words “on the 
record after opportunity for an agency hearing . . .”; 
(3) Thus, evidentiary hearings are not required by the 
APA, and “notice-and-comment” will do. Q.E.D.* As au- 
thority for this analysis the Commission refers (JA 72) 
to United States v. Allegheny-Ludlum Steel Corp., 406 
US. 742 (1972). 


* There are some subsidiary contentions, as well. The Commis- 
sion states that its proceedings involved “only the legal questions 
whether the present formula meets the statutory standard” and, 
if not, what formula will (JA 8 fn. 10). Thus, according to the 
Commission, evidentiary hearings were unnecessary. The relevance 
of this contention to the meaning of “after a full hearing” in Sec- 
tion 222(e) (3) is unclear. But the Commission’s view that it ulti- 
mately decided legal questions is, in any case, not on point. See- 
tion 222(e) (3), like a Judge’s charge to the jury in an automo- 
bile accident case, lays down a legal standard for the trier-of-fact. 
But the existence of a standard scarcely answers the question which 


20 


The Commission’s argument, we submit, is not only 
simple, but simplistic. Allegheny-Ludlum concerned the 
promulgation by the Interstate Commerce Commission of 
“ear service rules” pursuant to the Esch Car Services Act 
of 1917, 40 Stat. 101, 49 U.S.C. §1(14)(a) (1970), which 
authorizes such promulgation after “hearing”. The Court 
held that the Esch Act did not require that such rules “‘be 
made cn the record” and a trial-type hearing was not neces- 
sary. (406 U.S. at 757) The Court went on to say: 


“We do not suggest that only the precise words ‘on the 
record’ in the applicable statute will suffice to make 
[5 U.S.C.] §§556 and 557 applicable to rule-making 
proceedings ... [we] hold that the language of the 
Esch Car Service Act is insufficient... .’ * (Ibid.) 


is central to decision: What are the facts to which the standard 
is to be applied ? 

We comment, in later points of this brief, upon the Commission’s 
substantive analysis. That discussion, we submit, will confirm what 
common sense suggests. This case did not proceed, any more than 
any case can proceed, without facts and assumptions about facts. 
The present point of argument will show that the factual premises 
of decision in this ease should have been created by an evidentiary 
hearing, not by the parties’ “comments” and the Commission’s 
guesses and hunches. 

The Commission also suggests that we variously “cf.” (JA 8) 
and “see also” (JA 71) Bell Telephone Co. v. FCC, 503 F.2d 1250 
(3d Cir. 1974), cert. denied, 422 U.S. 1026 (1975). That case held 
that the Commission could dispense with a trial-type hearing in a 
dispute over an interconnection Order governed by Communica- 
tions Act §201(a), 48 Stat. 1070 (1934), 47 U.S.C. § 201(a) 
(1970). That section provides for an “opportunity for a hearing”, 
not a “full hearing’. The “full hearing” term is used, apart from 
Section 222(e) (3), at only one place in the Communications Act 
—in Section 309(e) 48 Stat. 1085 (1934), as amended 47 U.S.C. 
§ 309(e) (1970) (formerly Section 309(b)), where, the Supreme 
Court has held, it requires a trial-type hearing. United States v. 
Storer Broadcasting Co., 351 U.S. 192 (1956). For a further dis- 
cussion of the significance of Storer see p. 28, infra. 


*Many regulatory statutes, including the Communications Act 
and its Section 222, were enacted prior to the APA, and it is not 
to be expected that they would speak in the precise verbal cate- 
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In United States v. Florida East Coast Ry., 410 U.S. 224 
(1973), the Court considered a further rulemaking by the 
ICC under a different substantive head of 49 U.S.C. ¢ 1(14) 
(a), a statute which, as noted, calls for a “hearing” rather 
than a “full hearing’. (See 410 U.S. at 243.) The Court 
again held a trial-type hearing to be unnecessary, but 
recognized that the determination of that question depends 
on the meaning of the underlying regulatory statute’s 
hearing requirement, irrespective of whether the “trigger” 


gories of the later statute. As one recent commentator has ob- 
served : 


“Although congressional intent to require formal rulemak- 

ing is not always properly inferred from the requirement of 

a ‘hearing,’ an exception might be made for a regulatory stat- 
ute enacted prior to the adoption of the APA in 1946. Be- 
fore that time Congress may well have intended its require- 
ment of a ‘hearing’ to mean a trial-like procedure rather than 

a notice-and-comment procedure, particularly if the agency 
had been conducting trial-type hearings as a matter of prac- 
tice.” Note, The Judicial Role in Defining Procedural Require- 

~ ments for Agency Rulemaking, 87 Harv.L.Rev. 782, 793 (1974) 


The FCC plainly had such a practice circa 1943. See ATTORNEY 
GENERAL’s CoMMITTEE ON ADMINISTRATIVE PRroozpurE, [the “Ache- 
son Committee”], ADMINISTRATIVE PROCEDURE OF GOVERNMENT 
Acenciss, 8. Doe. No. 8, 77th Cong. Ist Sess. (1941) at p. 109. 
The legislative history of the APA further dispels the Commis- 
sion’s notion that a statute mandating a “full hearing” need be 
honored only if phrased in the allegedly talismanic ‘on the record” 
words of 5 U.S.C. § 553(c) (1970). When the Administrative Pro- 
cedure Act was passing through the Congress in 1946, the pres- 
ently relevant language of the latter section—‘Where rules are 
required by statute to be made on the record after opportunity 
for an agency hearing”—acquired that form in the Judiciary Com- 
mittee of the House of Representatives when the latter body was 
considering the bill which already had passed the Senate. The 
Judiciary Committee’s Report noted with respect to this language: 
“The change is made to conform to the language used in the 
introductory clause of section 5 respecting adjudications. A 
statute may, in terms, require a rule or order to be made upon 
the record of a hearing, or in the usual case be interpreted as 
manifesting a Congressional intention so to require, and in 
either situation sections 7 and 8 would apply save as other 
exceptions are operative.” H.R. Rep. No. 1980, 79th Cong., 
2d Sess. (1946) as printed in ADMINISTRATIVE PRocepuRE AcT 
LegisLativE History, S8.Doe.No. 248, 79th Cong. 2d Sess. 
(1946) at 285 n9. 
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in 5 U.S.C. §553(¢e)(1970) is echoed in haec verba, and, 
indeed, wholly independent of the AP.A’s provisions. The 
APA does not “limit or repeal additional: requirements 
imposed by statute or otherwise recognized by law.” 5 
U.S.C. § 559 (1970). Thus, whether or not an agency must, 
by virtue of 5 U.S.C. §553(c) (1970), comply with 5 U.S.C. 
§§ 556, 557 (1970), it must comply with the express hearing 
requirements, whatever they may be, of the statute it is 
applying (see 410 U.S. at 238)—here, the “full hearing” 
of Communications Act § 222(e)(3).* 


Thus, the question in this case is, not the kind of hearing 
required by one of the many statutes admimi:tered by the 
ICC, but the kind of hearing required by Seciiun 222(e) (3) 
either ex proprio vigore or as a “trigger” of the trial-hear- 
ing requirements of 5 U.S.C. §§ 556, 557 (1970). 


In the pages following we will demonstrate that the 


Commission’s consistent construction of Section 222(e)(3\; °° 


abandoned for the first time in this proceeding, as weli as 
other data, demonstrates that that statute mandates the 
trial-type hearing which RCA Globeom was denied. 


B. The Commission’s Consistent Administrative Construction 


The Commission’s consistent practice over three decades 
has, we submit, fixed the meaning of Section 222(e) (3) 
as a charter for a trial-type hearing. To the documenta- 
tion of that practice we now turn. 


* Thus, the Supreme Court observed in United States v. Florida 

East Coast Ry., supra, with respect to the statute there involved: 

“even though the Commission was not required to comply 

with §§ 556 and 557 of that Act, [the Administrative Pro- 

cedure Act] it was required to accord the ‘hearing’ specified in 

§1 (14)(a) of the Interstate Commerce Act.” (410 U.S. at 
238) 


See also Mobil Oil Corp. v. FPC, 4€ F.2d 1238, 1261 (D.C. Cir. 
1973) : 
“In both Florida East Coast and Morgan v. United States 
[298 U.S. 468 (1936), discussed at pp. 29-31, infra,] the critical 
factor as to proper procedure was derived from the substantive 
statute itself.” 


+ 
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(1) The promulgation of the initial International For- 
mula in 1943 was the subject of a distinct Commission 
Report, Separate Report of the Commission on Formulas 
for the Distribution of International Traffic, 10 F.C.C. 184 
(1943), but it emerged from the same proceedings which 
authorized the merger of Western Union and Postal Tele- 
graph, Application for Merger of the Western Union Tele- 
graph. Company and Postal Telegraph, Inc., 10 F.C.C. 148 
(1943). The Separate Report begins “The history of this 
proceeding and the appearances have been set forth in the 
first report issued herein.” (10 F.C.C. at 184) The pro- 
ceeding thus described, at 10 F.C.C. at 150-51, plainly was 
trial-type.* Although the International Formula which 
resulted from the 1942. proceeding -was, as Communica- 
tions ~-272(e)(1) contemplated, largely the product 
of inter-carrier negotiation and agreement, the Commission 
did resolve some issues.** (10 F.C.C. at 189) The Separate 
Report identifies the formulas which the Commission even- 


*10 F.C.C. at 150-51 states: 


“Public hearings herein were held in Washington, D.C., before 
the Commission en bane, beginning on July 7, 1943, and con- 
tinuing throughout July, August, and September, being con- 
cluded on September 23, 1948. Some of the hearings were held 
in San Francisco, Calif., in July, before Commissioner Ray C. 
Wakefield .... 

“Proposed findings of fact and conclusions, and a supporting 
brief, have been filed jointly by the applicants ... CTU has 
filed a brief in opposition to the proposed merger. Pursuant 
to the requests of the CTU and ACA, oral argument was held 
before the Commission ... .” 


** Moreover, the adversarial nature of the procedures for deter- 
mining the original International Formula is further evidenced by 
the proviso of Communications Act § 222(e)(1) requiring, in the 
absence of carrier agreement, Commission prescriptior “after due 
notice and hearing” of an International Formula consistent with 
the public interest and “in accordance with the existing contractual 
rights of the carriers.” In a very real sense, the original formula 
depends upon, and any change in the formula directly affects, con- 
tractual rights of a small and readily identifiable group of carriers, 
including RCA Globeom. This situation suggests more the adjudi- 
cation of interested parties’ rights in a specific “res”, viz., Western 
Union’s “unrouted” overseas traffic, than it does an exclusively pol- 
icy-based determination directed solely to future events. 
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tually ordered by reference to exhibits in a trial record. 
(Id. at 196) 


(2) Section 222, and the International Formula pre- 
scribed therein, govern not only Western Union’s distribu- 
tion of overseas telegram traffic to the IRCs, but also the 
division by Western Union and the IRCs of customers’ 
“country-to-country” tolls for such telegrams. In its Sep- 
arate Report of 1943 the Commission held that “the stat- 
utory standard for such formula requires that charges be 
divided with all international carriers on a uniform and 
impartial basis.” (10 F.C.C. at 195) In 1956 Western 
Union filed a “complaint and petition”’* charging that the 
existing toll division violated the standard of Section 222 
(e)(3) and demanding a new one. The Commission adjudi- 
eated this claim in what was unmistakably a trial-type 
hearing. See Western Union Tel. Co., 25 F.C.C. 535, 537 
(1958). 


(3) In Western Union Divestment, 30 F.C.C. 323 (1961), 
the Commission passed upon, and approved, Western 
Union’s divestiture of its cable properties to an enterprise 
which now is WUI. Again the Commission employed trial- 
type procedures. (Jd. at 324) Questions about the re- 


* Communications Act § 222(e) (3) employs the word “complaint” 
to describe the pleading by which a carrier may initiate a proceed- 
ing with respect to the International Formula. ITT Worldcom so 
denominated its application which launched the proceeding in suit, 
although the Commission chose to treat it as a “rulemaking” (JA 
93 fn. 1). The “complaint” language of the statute is still another 
verbal clue evidencing Congress’ recognition of the inevitably ad- 
versarial character of disputes concerning the shape of the Inter- 
national Formula and of its determination to provide trial-type 
procedures for the resolution of such disputes. The accumulation 
in Communications Act § 222(e)(3) of so many words of art 
appropriate to adversarial, trial-type proceedings is significant. 
As Judge Learned Hand onee wrote for this Court: 

“(T]he meaning of a sentence may be more than that of the 
separate words, as a melody is more than the notes, and no 
degree of particularity can obviate recourse to the setting in 
which all appear, and which all collectively create.” Helvering 
v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934), aff'd, 293 US. 
465 (1935) 
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vision of the International Formula were in issue* (id. at 
371), and it is plain from the opinion that proposed find- 
ings and oral arguments by counsel for the IRCs helped 
to shape the Commission’s judgment (id. at 324, 373). 


(4) In 1965 the Commission promulgated, as part of the 
Commission’s Rules of Practice and Procedure, see gen- 
erally 47 C.F.R. Part I, a new Subpart H designed to reg- 
ulate “ex parte communications in hearing proceedings.” 
30 Fep. Rec. 9266 (1965) The new rules’ statement of basis 
and purpose indicated that they “specify minimum stan- 
dards of conduct in all adjudicative proceedings and in 
those rule making proceedings required by statute to be 
decided on the record after opportunity for hearing.” * (/d. 
at 9267) Subpart H created and laid down procedures to 
apply to a category of “restricted proceedings.” (See id. 
at 9271, codified as 47 C.F.R. § 1.1201 (1975).) 


Among the regulations thus promulgated was a 47 C.F.R. 
§ 1.1207 reading, in pertinent part, as follows: 


“Rule making proceedings which are required by 
statute to be decided on the record after opportunity 
for hearing, including the following, are ‘restricted’ 


“(a) Any proceeding conducted pursuant to the pro- 
visions of section 201(a), 204, 205, 213(a), 214(d), 
221(c) or 222(e) of the Communications Act.” (30 
Fep. Ree. at 9272)** 


* These concerned chiefly the treatment of overseas traffic orig- 
inating on Western Union’s then new domestic telex system, and 
WUI’s receipt as “routed” traffic of telegrams filed at certain West- 
ern Union offices. (30 F.C.C. at 8375) The Commission noted, as it 
had in 1943, its concern about unnecessary duplication of facilities 
for soliciting overseas telegram traffic. (Jd. at 378) 


** This regulation was in foree when RCA Globcom requested its 
statutory “full hearing” in this Docket. (R. 83-84) On May 24, 
1974 the Commission promulgated a further rule amending the pre- 
amble of 47 C.F.R. § 1.1207 to “delete” what the Commission, in 
its statement of basis and purpose, characterized as “verbiage im- 
plying that trial-type evidentiary hearings are ‘required by statute’ 
in rule making proceedings conducted under provisions of law listed 
in that section.” 39 Frep. Rea. 18280 (1974) 
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(5) In Western Union Tel. Co., 2 F.C.C.2d 892 (1966), 
the Commission again faced a “complaint and petition” by 
Western Union, filed pursuant to Section 222(e)(3), for a 
révision of the toll division obtaining between it and the 
IRCs for the delivery of outbound overseas telegrams filed 
with the domestic carrier. The Commission proceeded to 
decision vpon a record of written comments, but only after 
noting, and discussing at some length, the fact that all 
participants in the proceeding had expressly waived any 
further hearing. (See id. at 894.) Even then, the Commis- 
sion did not issue a final Order, but merely a proposed 
Order upon which the parties could comment further if so 
disposed. (Id. at 900) 


(6) In 1973 Western Union initiated another request 
for a revision of the divisions of overseas telegram toll 
charges between it and the IRCs. The Commission, by 
Memorandum Opinion and Order released in Docket 19660 
on October 30, 1973, referred the matter for hearing be- 
fore an Administrative Law Judge who was directed to 
prepare an Initial Decision “at the earliest opportunity.” 
International Record Carriers Scope of Operations, 43 
F.C.C.2d 661, 664 (1973). Shortly thereafter, TRT and 
WUI filed with the Commission’s Review Board applica- 
tions to amend or enlarge the issues of reference.* 


The Trial Staff of the Commission’s Common Carrier 
Bureau moved to dismiss these applications, urging that 


* Communications Act §5(d)(1), as added by 75 Stat. 420 
(1961), 47 U.S.C. § 155(d) (1) (1970), affords the Commission broad 
powers to delegate its functions. 47 C.F.R. § 0.161 provides for a 
Review Board as follows: 


“The Review Board is a permanent body with continuing 
functions, composed of three or more Commission employees 
designated by the Commission. The Board reviews initial de- 
cisions and other hearing matters referred to it by the Com- 
mission, takes original action on certain interlocutory matters 
which arise during the course of hearing proceedings, and per- 
forms such additional duties not inconsjstent with these func- 
tions as may be assigned to it by the Wnecanen.” 


Its jurisdiction is limited, in general, to adjudicatory matters, 47 
C.F.R. 0.365. 


27 


the Commission had referred questions of rulemaking to 
its Administrative Law Judge and thus the Review Board 
had no jurisdiction in the premises. TRT and WUI ob- 
jected to the rulemaking characterization, noting their 
right to a “full hearing” under Section 222(e) (3). 


The Review Board ruled for the Trial Staff, comment- 
ing as follows about Section 222(e) (3): 


“Also, the requirement of a ‘full hearing’ does not, 
in our opinion, imply that a quasi-judicial function is 
to be exercised by the Commission in this proceeding. 
Rather, the requirement of a full evidentiary inquiry 
serves to facilitate a comprehensive, accurate and effi- 
cient disposition of the object of the proceeding. See 
Administrative Conference of the United States, Com- 
mittee on Rule Making, ‘Improvements in the Conduct 
of Federal Rate Proceedings’, S. Doc. No. 24, 88th 
Cong., 1st Sess. 69, 80 (1963). Under Section 222(e)(3) 
of the Communications Act, Congress has simply pro- 
vided for the same procedural safeguards in rule 
making as in adjudicatory proceedings.” International 
Record Carriers’ Scope of Operations, 44 F.C.C.2d 
1069, 1071 (Review Board 1974) 


The Commission’s consistent administrative practice, 
over a course of 30 years, serves, we submit, to fix the 
meaning of Section 222(e)(3) as a statute requiring a 
trial-type hearing. As Mr. Justice Frankfurter once wrote: 


“TJ]just as established practice may shed light on the 

extent of power conveyed by general statutory lan- 
guage, so the want of assertion of power by those who 
presumably would be alert to exercise it, is equally 
significant in determining whether such power was 
actually conferred.” FTC v. Bunte Bros., 312 U.S. 
349, 352 (1941) 


See Johnson v. Robison, 415 U.S, 361, 367-68 (1974); 
Udall v. Tallman, 380 U.S. 1, 16 (1965) ; Norwegian Nitro- 
gen Products Co. v. United States, 288 U.S. 294, 315 (1933) ; 
Citizen Band of Potawatomi Indians v. United States, 179 
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Ct. Cl. 473, 391 F.2d 614, 621 (1967), cert. denied, 389 U.S. 
1046 and 390 U.S. 957 (1968) (meaning of term in Indian 
treaty); cf. Bowles v. Seminole Rock & Sand Co., 325 U.S. 
410, 413-14 (1945). 


C. Other Guides to the Meaning of “Full Hearing’ in 
Section 222(e)(3) 


Other extrinsic guides to the meaning of Section 222 
(e)(3)’s “full hearing” requirement confirm the Commis- 
sion’s long-time construction of that statute. 


First, Section 222(e)(3) uses the phrase “full hearing” 
—a term intended, it seems clear, to convey something 
more than a mere “hearing”. The term is employed at only 
one other place in the Communications Act—in Section 
309(e), 48 Stat. 1085 (1934), as amended, 47 U.S.C. § 309(e) 
(1970), which relates to the licensing of broadcast stations 
and provides that the hearing on certain applications “shall 
be a full hearing in which the applicant and all other par- 
ties in interest shall be permitted to participate.” The 
Supreme Court construed this provision (then Communi- 
‘ations Act §309(b)) in United States v. Storer Broad- 
casting Co., 351 U.S. 192 (1956). The Court wrote: 


“We agree that a ‘full hearing’ under § 309 means that 
every party shall have the right to present his case 
or defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examina- 
tion as may be required for a full and true disclosure 
of the facts. Cf. 5 U.S.C. § 1006(c).[*] Such a hear- 
ing is essential for wise and just application of the 
authority of administrative boards and agencies.”** 
(351 U.S. at 202) 


* This is a reference to the codification, as of 1956, of the pro- 
vision of the APA which now appears as 5 U.S.C. § 556(¢) (1970). 


**The Commission tries to avoid Storer by suggesting that it 
involved an adjudication, rather than a rulemaking (JA 72). 
Since trial-type procedures may be, and in appropriate cases are, 
required in rulemakings, the significance of this distinction es- 
capes us. 
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Second, the term “full hearing” is used relatively spar- 
ingly in other statutes. Prior to Section 222(e)(3)’s enact- 
ment in 1943, two such uses had given rise to classic judi- 
cial statements concerning the term’s significance. See 
Morgan v. United States, 298 U.S. 468 (1936); New Eng- 
land Divisions Case, 261 U.S. 184 (1923). 


Morgan involved the power of the Secretary of Agri- 
culture to promulgate “after full hearing” rules and reg- 
ulations with respect to the operations of stock-yards.* 
Mr. Chief Justice Hughes wrote: 


“The requirement of a ‘full hearing’ has obvious refer- 
ence to the tradition of judicial proceedings in which 
evidence is received and weighed by the trier of the 
facts. The ‘hearing’ is designed to afford the safeguard 
that the one who decides shall be bound in good con- 
science to consider the evidence, to be guided by that 
alone, and to reach his conclusion uninfluenced by 
extraneous considerations which in other fields might 
have play in determining purely executive action. The 
‘hearing’ is the hearing of evidence and argument.” 


(298 U.S. at 480) 


New England Divisions involved interstate Commerce 
Act § 15(6), ad od by 41 Stat. 484 (1920), 49 U.S.C. § 15(6) 
(1970), which uthorizes the Commission ‘‘to prescribe after 
full hearing the divisions of joint rates among carriers 
parties to the rate.” ** (261 U.S. at 186). The Commission, 
in due course, prescribed some divisions; the Court faced 
the question of whether the affected carriers had received 
a “full hearing.” Mr. Justice Brandeis ruled that in that 
ease they had, explaining: 


*The statute at issue in Morgan was a provision of the Pack- 
ers and Stockyards Act of 1921. Its text is quoted in full in 298 
US. at 473-74. Except for the difference in subject matter (stock- 
yards, instead of telegrams), the statute, is virtually identical in 
form with Section 222(e) (3). 


** The structural parallelism of this statute and of Section 222 
(e)(3) is plain. 
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“A full hearing is one in which ample opportunity is 
afforded to all parties to make, by evidence and argu- 
ment, a showing fairly adequate to establish the pro- 
priety or impropriety, from the standpoint of justice 
and law, of the step asked to be taken. The Commis- 
sion recognized, and observed, these essentials of a 
full hearing. 

“The complaint before it was filed in August, 1920. 
The hearings did not begin until December 15, 1920. 
The parties had, therefore, ample time to prepare to 
present their evidence and arguments. The case was 
not submitted until April 23, 1921. There was thus 
ample time for, and every carrier was, in fact, afforded 
the opportunity of, introducing any and all evidence it 
desired.” (261 U.S. at 200) 


See also Morgan v. United States, 304 U.S. 1 (1988); ICC 
v. Louisville & Nashville R. R., 227 U.S. 88, 91, 93 (1913). 


It is not significant, we submit, that some of these cases 
“an be distinguished on their procedural “facts” from the 
present one. The point is that, in 1943, these cases, partic- 
ularly the two decisions in Morgan, were “great” cases 
which, like all “great” cases, spoke to a good deal more 
than that which they precisely covered.* At the time the 


* As the late Professor Henry M. Hart, Jr. wrote of Morgan in 
1940: 


“The decision that those means [of Morgan] fell short of the 
minimum standards of a ‘full hearing’—that the order was 
invalid without regard to the merits—has had repercussions 
far transcending what was involved in the particular contro- 
versy. Although by no means without forerunners, [Morgan] 
has focused attention as did none of its predecessors upon the 
role of procedure as the primary safeguard of the average 
quality of initial administrative determinations. It has in- 
duced a reexamination—in great part self-reexamination—of 
the modes of adjudication, and of rule-making as well, through- 
out a large part of the federal administrative structure.” Hart, 
The Business of the Supreme Court at the October Terms, 
1937 and 1988, 53 Harv. L. Rev. 579, 624-25 (1940) (foot- 
notes omitted) 
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Congress put the term “full hearing” into Communications 
Act §222(e)(3) Morgan and its forerunners had made 
“full hearing” the symbol, the preferred term of art, for 
expansive procedural protections of ameessentially judicial 
type. 


Third, quite apart from the judicial gloss which the term 
“full hearing” had received by 1943, reasons of policy 
suggest that Congress intended, by its use of those words 
in Section 222(e)(3), to afford the carriers substantial 
procedural protection. Even if proceedings to revise the 
International Formula under Section 222(e)(3) are, in a 
technical sense, “rule makings” within definitions of the 
later-enacted APA, it is plain that they are adversarial in 
nature and have an adjudicatory cast.* They involve no 
sweeping quasi-legislative judgments; they affect, in sub- 
stance, only the commercial interests inter sese of a small, 
and readily identifiable, group of companies. They are pre- 
cisely the kind of proceedings which warrant trial-type 


* See discussion at p. 15, fn.; p. 28, fn., supra. In 19438, prior 
to the time at which the APA gave precise statutory definitions 
to “rule” and “rule making”, it is doubtful whether a proceeding 
of the kind here in issue would have been viewed as one for the 
promulgation of a “general regulation”, as distinguished from an 
adjudicatory order of specifie application as to which trial-type 
procedures were widely recognized to be appropriate, See, e.q., 
Fuchs, Procedure in Administrative Rule -making, 52 Harv. L. Rev. 
259, 264-65 (1938) : 


“Notwithstanding these difficulties, it is feasible to distin- 
guish a general regulation from an order of specific applica- 
tion on the basis of the manner in which the parties subject 
to it are designated. If they are named, or if they are in 
effect identified by their relation to a piece of property or 
transaction or institution which is specified, the order is one 
of specific application. If they are not named, but the order 
applies to a designated class of persons or situations, the 
order is a general regulation or a rule... .” 

* * * 


“Accordingly it is useful to define rule-making as the issu- 
ance of regulations or the making of determinations which are 
addressed to indicated but unnamed and unspecified persons 
or situations; to distinguish this function from the issuance 
of orders or findings or the taking of action applying to named 
or specified persons or situations... .” 
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techniques.* What else could Congress have been attempt- 
ing to ordain when it chose the words “full hearing”? 


RCA Globeom was entitled, not by grace of the Commis- 
sion, but by the command of the Congress, to a “full hear- 
ing.” It did not get that hearing. The resulting Order is 
invalid and should be set aside. 


D. Additional Reasons Why the Commission’s Procedure Was 
Insufficient 


Quite apart from the precise meaning of Communica- 
tions Act §222(e)(3), the Commission has, at the very 
least, abused its discretion by employing, in a case of this 
character, a barebones “notice-and-comment” procedure. 


It is, by now, well recognized that the APA does more 
than establish two watertight procedural compartments— 
one in which trial-type methods are required and another 
in which a technique limited to “notice-and-comment” will 
invariably suffice. Rather, the APA ordains a spectrum 
in which “[t]he kind of procedure ... must take into ac- 
count the kind of questions involved”, Walter Holm & Co. 
v. Hardin, 449 F.2d 1009, 1015 (D.C. Cir. 1971), and in 
which the agency must “realistically tailor the proceedings 
to fit the issues before it... .”, City of Chicago v. FPC, 
458 F.2d 731, 744 (D.C. Cir. 1971), cert. denied, 405 U.S. 
1074 (1972). 


See Mobil Oil Corp. v. FPC, 483 F. 2d 1238, 1253-54 
(D.C. Cir. 1973) ; Appalachian Power Co. v. EPA, 477 F. 2d 
495 (4th Cir. 1973); cf. Natural Resources Defense Council, 


* As stated in Independent Bankers Ass’n v. Board of Governors, 
516 F.2d 1206 (D.C. Cir. 1975) with respect to the Bank Holding 
Company Act, 12 U.S.C. §§ 1841 et seq. (1970), an agency’s “de- 
termination as to the balance of ‘public benefits’ and ‘adverse 
effects’ which inhere in a particular application [here ITT’s “com- 
plaint”] is essentially adjudicative in character.” (516 F.2d at 
1218) Here, too, the Commission’s determination of an analogous 
question should be viewed as “a quasi-judicial function . . . which 
can be properly implemented only through the use of trial-type 
procedures.” (Jbid.) 
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Inc. v. United States Nuclear Regulatory Commission, 539 
F. 2d 824, 838-39 (2d Cir. 1976) ; Independent Bankers Ass’n 
v. Board of Governors, 516 F. 2d 1206, 1217-18 (D.C. Cir. 
1975). 


An informed resolution of the issues before the Com- 
mission in this Docket required substantial evidentiary 
procedures. The parties should have had an opportunity 
to explore, through expert testimony and otherwise, the 
Commission’s core preference for all-routed traffic—a pref- 
erence which seems to us to fly squarely in the face of the 
understandable behavior patterns of the likely senders of 
unrouted telegrams. The Commission’s appreciation of 
many other issues—involving essentially “adjudicative” 
facts “about the parties, their activities, businesses, and 
properties’*—also would have benefited from a factual 
investigation substantially more penetrating than the one 
the agency was prepared to undertake or tolerate. 


Our statement of the case has suggested, and our critique, 
in the pages following, of the Commission’s substantive 
analysis will demonstrate, that evidence on the following 
issues should have been received: 


—the extent to which implementation of the Commis- 
sion’s “interim” formula will lead to duplication of 
facilities and increased solicitation costs; 


—whether the public is willing to pay the increased cost 
of the competitive solicitation of presently unrouted 
telegrams and what that cost will be; 


—whether the service provided overseas telegrams filed 
with Western Union was better under the annulled 
formula to countries where a single carrier received 
ali the unrouted traffic than to countries where un- 
routed traffic was shared or vice versa; 


* This is a definition of Professor K. C. Davis employed by this 
Court in Langevin v. Chenango Court, Inc., 447 F. 2d 296, 300 (2d 
Cir. 3971). 
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-—what carrier actions, if an, led under the formula to 
“overages” and “deficiencies” ; 


—how, if at all, that formuia acted as a disincentive to 
improved service; 


—-whether increased competition for “routings” will bene- 
fit the publie; 


—whether there is evidence that the senders of un- 
routed telegrams care which IRC handles the overseas 
transmission of their telegrams—or care sufficiently to 
respond to a questionnaire about their routing prefer- 
ences when they contact Western Union to send a 
telegram overseas ;* 


—how, if at all, and, if so, in what specific respects can 
the service afforded traffic filed with Western Union 
be expected to improve as a result of the change in the 
formula mandated by the Commission.** 


The Commission’s abbreviated “paper” procedures de- 
prived the parties of the chance to make the record they 
were entitled to make, and it denied the FCC the record it 
needed to make a proper appraisal of the International 
Formula. The Court in Mobil Oil Corp. v. FPC, supra, 
though commenting about the Natural Gas Act, spells out 
the point: 


“Informal comments simply cannot create a record 
that satisfies the substantial evidence test. Even if 
controverting information is submitted in the form of 
comments by adverse parties, the procedure employed 


* Those senders who wish to “route” were free to do so under the 
annulled formula. It seems to us plausible that many senders who 
do not now “route” would consider a requirement that they do so 
a nuisance, rather than a boon. The existence vel non of this an- 
noyance factor ought to count in any “public interest” calculus. 


** RCA Globcom addressed all of these issues in the proceedings 
below, but it was able to do so only in the restricted manner which 
the Commission allowed. (See, e¢.g., JA 325, 397-99, 617-620 (sales 
solicitation expense); JA 327-330 (service quality); JA 330-332 
(rate considerations) ; JA 332-34 (public interest effects).) 
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cannot be relied upon as adequate. A ‘whole record,’ 
as that phrase is used in this context, does not consist 
merely of the raw data introduced by the parties. It 
includes the process of testing and illumination ordi- 
narily associated with adversary, adjudicative pro- 
cedures. Without this critical element, informal com- 
ments, even by adverse parties, are two halves that do 
not make a whole. Thus, it is adversary procedural 
devices which permit testing and elucidation that raise 
information from the level of mere inconsistent data to 
evidence ‘substantial’ enough to support rates.” (483 
F.2d at 1260) (emphasis in original) 


The Commission may not reduce the statutory require- 
ment of a “full hearing” to a brutwm fulmen by offering 
unexplained assurances that there are “no contested issues 
of fact” and that only “legal questions” are involved (JA 8, 
fn. 10). As we have shown, precisely the opposite obtains. 
A fortiori, the Commission’s assertions hardly suffice to 
support its ultimate conclusion that “no party has been 
prejudiced by our procedures” (ibid.). 


Even if there are rare circumstances in which an other- 
wise required full evidentiary hearing can be dispensed with 
because it can serve absolutely no purpose, the Commission 
must do far more than merely state this conclusion when, 
as here, a party has invoked its right to a statutorily man- 
dated “full hearing.” As the Court stated in InZenendent 
Bankers Ass’n v. Board of Governors, 516 F.2d 1206, 1220 
(D.C, Cir. 1975) : 


“The case law in this Circuit is clear that an agency 
is not required to conduct an evidentiary hearing when 
it can serve absolutely no purpose. In such a cireum- 
stance, denial of a hearing may be proper even though 
adjudicatory proceedings are provided for by statute. 
The agency, however, carries a heavy burden of justifi- 
cation. Where Congress has plainly given interested 
parties the right to a full hearing, the agency must 
show that the parties could gain nothing thereby, be- 
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cause they disputed none of the material facts upon 
which the agency’s decision could rest.” * 


Here the record shows that RCA Globcom persistently dis- 
puted, within the limited procedures available to it, the 
“material facts” upon which the Commission’s decision 
“could rest.” Thus, the Commission has not come close to 
showing why it could move forward without the “full hear- 
ing” required by Communications Act § 222(e)(3). Its re- 
sulting Order should be vacated. 


POINT II 


The Commission’s Prescription of a New Interim 
Formula Is Not Supported by Adequate Findings. 


A. Lack of Required Statutory Findings 


Under Section 222(e)(3) of the Communications Act the 
Commission is not to prescribe a new formula unless and 
until it is able, properly, to find and does find that it “will 
be just, reasonable, equitable, and in the public interest... .” 
The Commission, we submit, has not made such findings on 
behalf of the prospective “interim” formula. It plainly has 
not done so in express terms (in either its Order of 
January 7 or, despite a second chance, in its further Memo- 
randum Opinion of September 27), and we do not think 
that it can be said to have done so by implication. 


The “interim” formula is justified only as a logical 
deduction from—and as an operational step towards—an 
ultimate regime of all-routed traffic.** The Commission 


*In a footnote dropped from this statement, the Court invited 
attention to its earlier comment in Citizens for Allegan County, 
Inc. v. FPC, 414 F.2d 1125 (D.C. Cir. 1969), that 

“questions of public interest confronting an administrative 
agemey will often be illuminated by an exploration in greater 
depth than can be provided simply by pleadings and docu- 
ments.” (Id. at 1129) 


** The Report below includes such statements as the following: 


“TWle cannot move immediately to required customer routing. 
In the interim, we have prescribed a new formula which dis- 
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plainly thinks that it may be a good idea to eliminate the . 
customer’s right to file unrouted overseas telegrams with 
Western Union. (JA 27, 28) But it also has recognized 
that the desirability, indeed the feasibility, of such a goal 
is open to serious question. (Ibid.) Such an objective can- 
not be prescribed unless warranted by a further record 
still to be made.* (JA 28) 


tributes unrouted traffic among the IRCs in the same propor- 
tion as each carrier handles routed traffic.” (7A 3) 
* * * 


“TWlJe agree in principle that we should proceed in this new 
direction [distribution of traffic ‘on the basis of customer 
choice’]” (JA 27) 

* * & 

“We expect that the IRCs will use this period to expand their 
solicitation efforts, so that the customer routing system will 
work smoothly and efficiently. Further, we expect the parties 
during this period to work out mutually-agreeable procedures 
for implementation of the all-routed distribution systems so 
that we can avoid later controversy on this point.” (JA 28) 


The Commission’s Memorandum Opinion of September 27 asserts 
that “the philosophy underlying the interim formula [is] that un- 
routed traffic be distributed according to customer wishes expressed 
through specific routings.” (JA 82) 


* Given the I[RCe’ present restrictions to a small number of “gate- 
way’ cities, the concept of required routing strikes us as one of 
dubious merit. It was not discussed in the Commission’s designa- 
tion Order which initiated this proceeding in 1973 (JA 93-101), 
and it has no discernible basis in any of the proposals sponsored 
by any of the IRCs below. 

We think it likely that an adequate examination of the all- 
routed idea would show that the originators of most unrouted 
telegrams are widely scattered, infrequent international communi- 
cators who are not familiar with, and who have scant reason to 
be concerned with, the intricacies of overseas telecommunications. 
It is not clear what efforts of salesmanship could reach such per- 
sons or, if they were to be reached, could articulate differences 
among the IRCs which would be meaningful for their limited pur- 
poses. Merchandising to this market is a proposition vcry differ- 
ent from ‘“‘seing” to a New York bank (with offices and business 
around the world) the merits of a new telex application or a ser- 
vice for transmitting data between computer terminals on two 
continents. 

If the occasional, often once-in-a-lifetizie, csiomers were com- 
pelled to “route” their traffic, their choices might well turn, not 
on actual or perceived differences in the IRCs’ communications 
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Thus the “interim” formula which the Commission pro- 
poses to implement rests, not on findings in statutory terms 
about its intrinsic merits, but on a tentative Commission 
preference for all-routed traffic. The decisions of this Court 
make clear that a foundation so flimsy will not sustain a 
prescriptive order. National Ass’n of Motor Bus Owners v. 
FCC, 460 F.2d 561 (2d Cir. 1972); American Tel. & Tel. Co. 
v. FCC, 449 F.2d 439 (2d Cir. 1971). 


In the AT&T case the Commission had found provisions 
in AT&T’s Telpak tariffs unlawful and discriminatory and, 
purportedly acting under Communications Act § 205, 48 
Stat. 1072 (1934), 47 U.S.C. § 205 (1970), had directed the 
telephone carriers to extend sharing rates to all private 
line customers. The Commission did not find, as Section 
205 requires, that the prescribed practice would be “just, 
fair, and reasonable.” Rather, it concluded that the sharing 
it decreed was simply the best alternative then available 
to it. 


This Court vacated and remanded, saying: 


“The Commission’s authority to prescribe rates and 
practices is derived from § 205(a) of the Communica- 
tions Act. That authority is not unlimited. To 
prescribe a practice the Commission must find that it 
is ust, fair and reasonable,’ and to prescribe a rate 
it must find that the rate is “just and reasonable.’ Valid 
findings of this kind are therefore essential to any 


capabilities, but such factors as the confusion likely to arise be- 
tween the names of “Western Union International” and “Western 
Union”. (See JA 821-823.) 

Moreover, a requirement that every customer, however unin- 
formed and uninterested, “route” his traffic inevitably means loss 
of time, confusion, and annoyance at the point where Western 
Union receives the text. (See JA 887-889.) Anyone who eared to 
route was free to do so under the annulled formula. 

In any event, the notion of required routing depends, whether 
the Commission realizes it or not, on assumptions about consumer 
behavior, a domain remote from the Commission’s expertise. These 
assumptions are not logical conclusions from “policies” or an 
“anderlying philosophy’ (JA 82), but propositions of empiric 
fact which should be subjected te :n evidentiary test. 
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exercise by the Commission of its authority under 
§ 205(a). 
& * * 

“Since the Commission did not find evidence in the 
record to support a conclusion that unlimited sharing 
would be a just, fair, and reasonable remedy, § 205(a) 
required the Commission to leave the matter of pre- 
scription for resolution on an adequate record after 
further proceedings.” (449 F.2d at 450-51) 


This Court reaffirmed that view as follows in National 
Ass’n of Motor Bus Owners: 


“When the FCC does elect to prescribe a remedy, how- 
ever, it must comply with the appropriate statutory 
provision, §205(a), and must make the requisite 
statutory findings of justness and reasonableness. It 
was this failure to comply, and not the underlying 
choice initially to prescribe, that was our concern in 
American Telephone & Telegraph Co. v. FCC, supra. 
Our function is merely to keep the Commission within 
its statutory bounds, not to make determinations 
reserved by Congress to the agency.” (460 F.2d at 565) 


We submit that these decisions applying Section 205 
require a similar result in the present case arising under 
Section 222(e) (3). 


B. Caprice and Insubstantiality of Such Findings as Have 
Been Made 


Even if the Commission’s opinion can be read as includ- 
ing ultimate findings of the kind required hy Section 222 
(e)(3) they are. on this record, arbitrary and capricious 
and unsupported by substantial evidence.* The ultimate 


* As the remainder of this brief will demonstrate, such findings 
as the Commission purports to have made fail to sustain its Order 
even under the minimal “arbitrary, capricious” standard of judicial 
review set forth in 5 U.S.C. § 706(2)(A)(1970). This standard is 
reserved, however, for review of informal agency actions and gen- 
eral rulemakings in which, apart from minimal requirements im- 
plied by the APA, there is no statutory mandate for a hearing, In 
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findings, if any, are simply conclusory assertions which 
provide insufficient support for the Commission’s prescrip- 
tive order. The “interim” formula rests, as we have noted, 
on the Commission’s unanalyzed preferences for an ulti- 
mate regime of all-routed traffic (see JA 27) and for a close 
link, in the interim, between the movement of routed and 
unrouted traffic (JA 28). The first of these preferences 
requires further study, as the Commission itself realizes 
(JA 27-28), and the Report of January 7 does not explain 
the second. RCA Globecom pointed out this deficiency in 
its subsequent stay motion to the Commission. (JA 676-77) 
The latter’s memorandum of September 27 strives to patch 
up the hole in the Commission’s analysis by observing that 
the link will be a “stimulus” to “carrier-initiated improve- 
ments in quality of service.” (JA 74) The Commission 
offers, however, no hint of the improvements which might 
be “stimulated”. Nor does it suggest any deficiencies in 


contrast, in cases in which the agency is expressly required to pro- 
vide a “hearing”, the reviewing court must set aside the agency's 
action if it is “unsupported by substantial evidence in a case subject 
to Sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute.” 5 U.S.C. § 706 
(2) (E)(1970). See Camp v. Pitts, 411 U.S. 138, 140-41 (1973). 
Whatever hearing procedures suffice to meet the “full hearing” 
mandate of Communications Act § 222(e) (3), that statute certainly 
contemplates a “hearing” of some type to produce a “record” 
upon which the Commission’s action is to be taken. Thus, regard- 
less of the type of hearing procedure which this Court determines 
was required below, the proper standard of review of the Com- 
mission’s Order is the more demanding “substantial evidence” test. 


Judicial review, even on a non-evidentiary record, must be 
“thorough, probing [and] in depth.” City of Chicago v. FPC, 
458 F.2d 731, 744 (D.C. Cir. 1971), cert. dented, 405 U.S. 1074 
(1972), quoting Citizens to Preseru Overton Park, Inc. v. Volpe, 
401 U.S. 402, 415 (1971). 


“In every case, the object of review is to determine whether 
a reasoned conclusion from the record as a whole could support 
the premise on which the Commission’s action rests.” City of 
Chicago v. F.P.C., supra, 458 F.2d at 744. 
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the IRCs’ present telegram service. Indeed, it expressly 
disclaims a finding of inadequacy.* (JA 73) 


It is just this sort of facile, unexplained Commission 
assurance that competition will confer “ ‘considerable bene- 
fit in the way of better service [and] responsiveness to 
public demand’ ” that the Court found insufficient to sustain 
a “public interest” finding in Hawaiian Tel. Co. v. FCC, 
498 F.2d 771, 775 (D.C. Cir. 1974).** There, as here, the 
Commission “has done little more than assume that com- 
petition is likely to be advantageous.” (Id. at 776) 


Remanding that case to the Commission, the Court also 
said that the Agency 


“must go beyond its bare assertion of benefit. It must 
provide the basic facts which lead it to reach its con- 
clusion of public benefit from the decision. If such 
basic facts have not been developed in the prior agency 
proceedings and record, then hearings or supplemental 
inquiry may be necessary.” (Id. at 777) (footnotes 
omitted) 


* The Commission’s unexplained “stimulation” thesis strikes us 
as a glib and implausible deduction from the generally acknowl- 
edged fact that the telecommunications industry is experiencing 
rapid technological advance—perhaps the most rapid of any major 
industry in the world. But the research and investment—many 
hundreds of millions of dollars in the satellites and earth stations 
of the INTELSAT system alone—is called forth by the surging de- 
mand for television, telephone, telex and other sophisticated record 
services, not by the small and declining overseas telegram business, 
The fruits of this research and investment can, of course, often be 
applied to telegram service—and when they can be they are. It 
usually would be uneconomic for a carrier not to do so. 

But this process is something quite different from what the Com- 
mission seems to have in mind. It is significant that, despite 33 
years of operation under the long-standing mode of distribution, 
neither the Commission nor any of the earriers which challenged 
that distribution formula identified a single instance in which the 
formula had even arguably impeded improvements in overseas tele- 
gram service. 


** The quotation included in this sentence is part of the Court’s 
quotation of the relevant portions of the Agency decision which it 
vacated, viz., RCA Global Communications, Inc., 37 F.C.C.2d 1043 
(1972). 


42 


As aptly noted in City of Chicago v. FPC, 458 F.2d 731, 
742 (D.C. Cir. 1971), cert, denied, 405 U.S. 1074 (1972): 


“[Rjeview would be a relatively futile exercise in 
formalism if no inquiry were permissible into the 
existence or non-existence of the condition which the 
Commission advances as the predicate for its regula- 
tory action. A regulation perfectly reasonable and 
appropriate in the face of a given problem may be 
highly capricious if that problem does not exist.” 


The Commission’s prescription of the “interim” formula 
involves, we submit, nothing more than an elaborate state- 
ment of a result. An ipse dizit of this character is not good 
enough. As this Court wrote in National Nutritional Foods 
Ass'n v. Weinberger, 512 F.2d 688, 701 (2d Cir.), cert. 
denied sub nom. National Nutritional Foods Ass’n v. 
Matthews, 423 U.S. 827 (1975): 


“The requirements in 5 U.S.C. §553(c) that an 
agency promulgating rules pursuant to the ‘notice and 
comment’ procedure ‘incorporate in the rules a concise 
general statement of their basis and purpose’ certainly 
does not require the agency to supply specific and de- 
tailed findings and conclusions of the kind customarily 
associated with formal proceedings, Consumer Union 
of United States v. Consumer Product Safety Commis- 
sion, 491 F.2d at 812. But this provision does not lessen 
or excuse the agency’s obligation to publish a state- 
ment of reasons that will be sufficiently detailed to 
permit judicial review, Automotive Parts & Accessories 
Assn, v. Boyd, 132 U.S. App. D.C. 200, 407 F.2d 330, 
338 (1968), and even under the ‘arbitrary, capricious’ 
standard agency action will not be upheld where in- 
adequacy of explanation frustrates review. Camp v. 
Pitts, 411 U.S. 138, 93 S.Ct. 1241, 36 L.Ed.2d 106 
(1973); Citizens to Preserve Overton Park v. Volpe, 
401 U.S. 402, 91 S.Ct. 814, 28 L.Ed.2d 136 (1971). 
Indeed the very absence of a detailed record of the type 
that would be made if an evidentiary hearing were 
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held makes it advisable for the agency, in lieu thereof, 
to provide a thorough and comprehensible statement of 
the reasons for its decision. Where the agency’s ‘find- 
ing is not sustainable on the administrative record 
made, then the .. . decision must be vacated and the 
matter remanded to [the agency] for further con- 
sideration.’ Camp v. Pitts, 411 U.S. at 143, 93 S.Ct. at 
1244; cf. Kennecott Copper Corp. v. Environmental 
Protection Agency, 149 U.S.App.D.C. 231, 462 F.2d 846, 
850 (1972) (remanding to the agency for explanation 
of the basis of its finding).” 


An agency decision must present recsnizable support 
for the agency’s conclusions. Bowman Transp. Inc. v. 
Arkansas-Best Freight System, Inc., 4°% U.S. 281, 285 
(1974) (“reviewing court must consider «ether the deci- 
sion was based upon a consideration of ti.2 relevant fac- 
tors’); Hawaiian Tel. Co. v. FCC. 498 F.2d 771, 777 (D.C. 
Cir. 1974) (“Agencies [must] present sufficient supnort for 
their conclusions”); American Trucking Ass’n v. FCC, 377 
F.2d 121, 134 (D.C. Cir. 1966), cert. denied, 386 U.S. 943 
(1967). See also Columbia Broadcasting System, Inc. v. 
FCC, 454 F.2d 1018, 1025 (D.C. Cir. 1971); American 
Broadcasting Co. v. FCC, 179 F.2d 437, 444 (D.C. Cir. 
1949). 


Here the Commission has simply decreed, it has not ex- 
plained, its result. Its prescription of a new “interim” 
formula is, therefore, invalid and the prior International 
Formula should be continued. 


POINT III 


The Commission’s Findings Condemning the Prior 
Formula Are Arbitrary and Capricious and Unsup- 
ported by Substantial Evidence. 


Section 222(e)(3) creates a presumption in favor of 
the continuing validity of the original International For- 
mula, which was prescribed by the FCC according to 
statutory requirements (47 U.S.C. §222(e)(1)). Before 
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proceeding to an attempt to prescribe a different formula, 
the Commission was required to show why the existing 
formula was, in the statute’s words, “anjust, unreason- 
able or inequitable or not in the public interest.” * 


While the Commission’s opinion does condemn the prior 
formula in the words of the statute (JA 3), these find- 
ings, too, are arbitrary and capricious—conclusory labels 
unsupported by reasoned analysis on substantial evidence. 


The Commission principally attacks that formula as “a 
market-sharing device which is by definition antithetical 
to the free flow of competition which Congress sought to 
encourage and enhance” and thus contrary to the public 
interest. (JA 2) We think, for reasons developed at pp. 
47-50, infra, that the Commission has given entirely too 
much weight to the notion of “competition” as a guide to the 
publie interest in the matters under consideration in this 
case.”* But not only is the Commission’s foeus on “com- 
petition”? as a standard of legal judgment unsound, its 
finding about the effect of the prior formula also is faulty. 
That formula gave, to any customer who wanted it, the 
right to route his overseas telegrams. (JA 5, 48) With 
respect to the unrouted traffic, that formula simply did 
what any formula must do—it established a method of 
distributing unrouted traffic. If that be “market-sharing”, 
then Section 222(e) is designed to authorize precisely that. 


* The point, of course, is that the formula is not subject to change 
merely because the present Commission ean design a formula more 
pleasing to its taste than the one crafted by its predecessors or be- 
cause one carrier thinks a competitor is getting a “better” deal. 
There are, in substance, if not in technical form, elements of con- 
tract which underpin the current formula. See Separate Report 
of the Commission on Formulas for the Distribution of Interna- 
tional Traffic, 10 F.C.C, 184, 189 (1943). And while the formula 
is not immutable, it is not lightly to be set at naught. 


** As the Supreme Court ruled in FCC v. RCA Communications, 
Inc., 346 U.S. 86, 97 (1953): 
“Merely to assume that competition is bound to be of advan- 
tage in an industry so regulated and so largely closed as this 
one, is not enough.” 


| 
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The Commission also points to the “serious distortions 
which have developed in the pattern of distribution,” (JA 
3) and which, in the Commission’s view, rendered the for- 
mula “inequitable” and which “work[ed] against the pub- 
lic interest in a strong, efficient public message service.” 
(JA 3) But “distortion” is merely the Commission’s per- 
jorative label for the fact that, by reason of accumlated 
“overages” and “deficiencies”, there were some subareas 
to which one carrier or another received all or substan- 
tially all of the unrouted traffic.” (JA 16-17) 


The Commission does not provide, as it must, an ade- 
quate explanation of why the “market-sharing” and “dis- 
tortions” which it stigmatizes are contrary to the interests 
of the public or to the rights of the IRCs inter sese. 


Thus: 


1. The Commission’s Order states that “present condi- 
tions in the industry and the economy generally indicate 
that such practices now work against the public interest.” 
(JA 3) There is no evidence in the record respecting the 
“economy generally” and no suggestion that the service 
available to the public under the prior formula was un- 
satisfactory (JA 17). The Commission itself acknowl- 
edged in its Memorandum Opinion of September 27 that 
it “did not. . . find that service is presently inadequate.” 


(JA 73) 


2. There is, says the Commission, no relation under the 
prior formula “between a given carrier’s handling of routed 
troffic and its handling of unrouted traffic.” (JA 13) There 


* There is, it should be observed, an internal contradiction be- 
tween this attack on the prior formula and the Commission’s con- 
demnation of the formula as a “market-sharing” device. In a sub- 
area in which one IRC or another had so persistently accumulated 
“overages” that it received no unrouted traffic, its further gains of 
routed traffic were not offset by losses of unrouted traffic. In 
addition, RCA Globeom had under the prior formula no quota for 
“gateway” traffic to the formula’s Latin American and Atlantic 
areas. (JA 6) Thus its own traffic originations (or lack thereof) 
to these areas, which can occur only in the gateways, did not affect 
the distribution of unrouted traffic. 
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was no such relationship when the formula was originally 
prescribed, and the Commission does not explain why there 
should be one now. We think for reasons already can- 
vassed (pp. 34 fn, 37 fn, 40-41, supra) that a valid explana- 
tion cannot be supplied. 


3. According to the Commission, “the present formula 
called” at its inception “for proportioned distribution of 
virtually all unrouted traffic [hence] the present formula 
has departed significantly from the drafters’ intent.” (JA 
14) But the formula provided at its inception for pro- 
portioned allocations of all traffic, routed and unrouted. 
Then, as now, the distribu‘ion of unrouted traffic was a 
variable in the formula’s op«ration. 


4. The “public”, we are told, “is ill-served by a formula 
which stifles user choice.” (JA 26) The prior formula did 
not “stifle” user choice; it honored customer routings (JA 
5). The formula’s vice, if vice it be, was that it spared 
the many infrequent users of overseas telegram service 
the burden of worrying about the structure of the inter- 
national communications industry. They could simply con- 
tact the “telegraph company” (i.e., Western Union), sub- 
mit@peir telegram text, and be done with the matter. 


5.\ “The record”, says the Commission, “as well as ele- 
mentary logic clearly warrants the conclusion that both 
individual carriers and the public have been harmed by 
the formula’s denying a carrier unrouted traffic.” (JA 26) 
Neither “elementary logic” nor the “record” supports any 
such conclusion. There is no suggestion that the service 
afforded to the public is of less than the highest quality, 
and it is difficult to see how the allocation of unrouted 
traffic under the prior formula created objectionable harm 
since any formula must do that. 


6. Finally, according to the Commission, the “formula’s 
arbitrary disregard of the publie’s role has thwarted its 
expectations and may have resulted in an improper allo- 
eation of resources.” (JA 26) But the prior formula did 
not disregard the public’s role; it recognized customer 
routings and thus responded to what the members of the 
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public chose to do—when they chose to do it. The Com- 
mission also does not indicate what resources “may have” 
been improperly allocated or why.* 


Conversely, the Commission does not explain why the 
considerations which once led it to adopt the prior formula 
(see 10 F.C.C. at 191 (quoted at p. 13, supra)) no longer 
obtain. The public and IRCs were not served at the time 
of the Western Union merger and they will not be served 
now by the expansion of the expensive marketing efforts 
likely to result from the repeal of the prior formula. 


The subsidiary findings which purport to sustain the 
Commission’s attack on the prior formula are inaccurate 
and without support in substantial evidence. The ultimate 
findings which result are arbitrary and capricious and do 
not provide lawful support for the Commission’s repudia- 
tion of the current formula. 


POINT IV 


The Commission Improperly Employed “Competi- 
tion”’ as Its Standard to Judge the Public Interest. 


At the base of the Commission’s Order is its clear prefer- 
ence for excessive competition between the IRCs to turn 


unrouted traffic into routed traffic. Thus, the Commission 
denounces the earlier formula as: 


“a market-sharing device which is by definition anti- 
thetical to the free flow of competition which Con- 
gress soughi to encourage and enhance.” (JA 2) 


It also states that “the institution of the [earlier] for- 
mula significantly blunted, although did not eliminate, 


* Indeed, the Commission, in its memorandum of September 21, 
Says virtually the exact opposite: 

“[C]arriers’ facility needs for the [telegram] service will not 
change rapidlv or frequently. . .. For most service points 
one [telegraph-grade] channel is all that is needed to provide 
message service. The fact is that a decision to augment facili- 
ties is made on the basis of the carriers’ needs for circuits in 
connection with telex and leased-channel services which are 
more dynamic.” (JA 77) 
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competition in message service.” (JA 26) Further, the 
Commission hails its proposed “interim” formula as one: 


“which will focus on customer selection and give the 
IRCs a chance to solicit routings. ... We expect that 


the IRCs will use this period to expand their solicita- 


tion efforts... .” (JA 28) 


The earlier points of this brief show these characteriza- 
tions to be, in substantial respects, inaccurate or incom- 
plete. But, in any case, the Commission’s reliance on com- 
petition as a talismanic test of the public interest is 
unsound. The Communications Act provides a system of 
regulation intended: 


“to make available, so far as possible, to all the people 
of the United States a rapid, efficient, Nation-wide, 
and world-wide wire and radio and communication 
service with adequate facilities at reasonable charges. 
..-’? Communications Act §1, 48 Stat. 1064 (1934), 
as amended, 47 U.S.C. § 151 (1970). 


The Courts several times have held that competition 
cannot serve as an exclusive standard of judgment in the 
FCC’s decisions. Thus, in FCC v. RCA Communications, 
Inc., 346 U.S. 86 (1953), the Supreme Court said: 


“The very fact that Congress has seen fit to enter into 

the comprehensive regulation of communications em- 
bodied in the Federal Communications Act of 1934 
contradicts the notion that national policy unqual- 
ifiedly favors competiiion in communications. The 
Act by its terms prohibits competition by those whose 
entry does not satisfy the ‘public interest’ standard. 
... Congress may have considered the possible incon- 
venience to the public of duplicate facilities ... or the 
possible inadequacy of the demand for international 
communications to make more than one enterprise 
economically or socially desirable.” (346 U.S. at 93) 
(footnote omitted) 


More recently, the Court of Appeals for the District of 
Columbia Circuit rejected, in Hawatian Tel. Co. v. FCC, 
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498 F.2d 771 (D.C. Cir. 1974), a supposed equation between 
competition and the public interest. Remanding a Commis- 
sion decision providing for certain new services to Hawaii, 
the court said: 


“Looming large in the Commission’s rationale, in- 
deed, undeniably the key factor in its decision, is com- 
petition. Competition as a factor might have some 
relevance to the FCC decision, if competition had been 
shown to be of benefit to the public on the communica- 
tions routes in question. Yet it is ail too embarrass- 
ingly apparent that the Commission has been thinking 
about competition, not in terms primarily as to its 
benefit to the public, but specifically with the objective 
of equalizing competition among competitors. 


* * * 


“Competition is without doubt a factor to be weighed 
in determining where the public interest lies. However, 
the FCC cannot merely assert the benefits of compett- 
tion in an abstract, sterile way.” (498 F.2d at 775-76) 
(footnote omitted) 


Here, of course, the Commission has done precisely that. 
The Commission has not explained why, it has simply 
asserted, that the typical sender of unrouted traffic will 
benefit from a fierce commercial strugg!e for his “routings.” 
There was no indication of how the battle for “routings”, 
which the Commission envisages, will contribute to “effi- 
ciency” of service or to the provision of “adequate 
facilities at reasonable charges.” On the contrary, the 
“interim” formula, if implemented, will have an adverse 
effect on those interests by multiplying solicitation costs. 
(See JA 77, 325, 327-30, 397-99, 617-20.) 


In its further Memorandum Opinion of September 27, 
1976 the Commission seeks to obscure the analytical 
deficiency of its earlier Order by asserting that “our action 
[the ‘interim’ formula] was not based solely on the hope of 
increasing competition; nor did we simply equate increased 
competition with benefit to the public interest.” (JA 72) 
But the Commission does not, it seems to us, buttress this 
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disclaimer with an explanation of whatever else it had 
in mind. It suggests that service will be better if “carriers 
are required to earn the traffic they receive than where they 
receive it arbitrarily under a fixed quota” (JA 73), but it 
makes no effort to square this speculative hope with its 
inability to find inadequacies in the present service. 


An ideological preference for competition—for a battle 
to woo the routings of “customers ... [who] are not aware 
of which IRC handles their traffic” (JA 78)—is at the base 
of the decision in this case. And such a preference is not 
enough when, as here, the Commission cannot explain why 
the vindication of this preference will help the publie— 
or will not bring about the public harms recognized by 
the earlier Commission which promulgated the original 
formula. 


CONCLUSION 


The Commission’s Report, Order and Notice of Proposed 
Rulemaking, insofar as appealed from, should be vacated 
and set aside and the case remanded to the Commission 
for such further proceedings as may be appropriate. 
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Communications Act of 1934, 
Section 201, 47 U.S.C. § 201 


§ 201. Service and charges. 


(a) It shall be the duty of every common carrier en- 
gaged in interstate or foreign communication by wire or 
radio to furnish such communication service upon reason- 
able request therefor; and, in accordance with ‘he orders 
of the Commission, in cases where the Commission, after 
opportunity for hearing, finds such action necessary or 
desirable in the public interest, to establish physical con- 
nections with other carriers, to establish through routes 
and charges applicable thereto and the divisions of such 
charges, and to establish and provide facilities and regu- 
lations for operating such through routes. 


we of * 


Communications Act of 1934, 
Section 205, 47 U.S.C. § 205 


§ 205. Commission authorized to prescribe just and rea- 
sonable charges; penalties for violations. 


(a) Whenever, after full opportunity for hearing, upon 
a complaint or under an order for investigation and hearing 
made by the Commission on its own initiative, the Commis- 
sion shall be of opinion that any charge, classification, reg- 
ulation, or practice of any carrier or carriers is vr will be in 
violation of any of the provisions of this chaptei, the Com- 
mission is authorized and empowered tc determine eud pre- 
scribe what will ve the just and reasonable charge or the 
maximum or minimum, or maximum and minimum, charge 
or charges to be thereafter observed, aud what classification, 
regulation, or practice is or will be just, fair, and reasonable, 
to be thereafter followed, and to make an order that the 


la 
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carrier or carriers shall cease and desist fom such viola- 
tion to the extent that the Commission finds that the same 
does or will exist, and shall not thereafter publish, demand, 
or collect any charge other than the charge so prescribed, 
or in excess of the maximum or less than the minimum so 
prescribed, as the case may be, and shall adopt the classifi- 
eation and shall conform to and observe the regulation or 
practice so prescribed. 


(b) Any carrier, any officer, representative, or agent of 
a carrier, or any receiver, trustee, lessee, or agent of either 
of them, who knowingly fails or neglects to obey any order 
made under the provisions of this section shall forfeit to 
the United States the sum of $1,000 for each offense. Every 
distinct violation shall be a separate offense, and in case 
of continuing violation each day shall be deemed a separate 
offense. 


Communications Act of 1934, 
Section 222, 47 U.S.C. § 222 


§ 222. Consolidations and merges of telegraph carriers. 
(a) Definitions. 
As used in this section— a 


(1) The term “consolidation or merger” includes the 
legal consolidation or merger of two or more corpo- 
rations, and the acquisition by a corporation through 
purchase, lease, or in any other manner, of the whole 
or any part of the property, securities, facilities, ser- 
vices, or business of any other corporation or corpo- 
rations, or of the control thereof, in exchange for its 
own securities, or otherwise. 


(2) The term “domestic telegraph carrier” means 
any common carrier by wire or radio, the major por- 
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tion of whose traffic and revenues is derived from 
domestic telegraph operations; and such term includes 
a corporation owning or controlling any such common 
carrier. 


(3) The term “international telegraph carrier” 
means any common carrier by wire or radio, the major 
portion of whose traffic and revenues is derived from 
international telegraph operations; and such term in- 
cludes a corporation owning or controlling any such 
common carrier. 


(4) The term “consolidated or merged carrier” 
means any carrier by wire or radio which acquires or 
operates the properties and facilities unified and inte- 
grated by consolidation or merger. 


(5) The term “domestic telegraph operations” in- 
cludes acceptance, transmission, reception, and de- 
livery of record communications by wire or radio 
which either originate or terminate at points within 
the continental United States, Alaska, Canada, Saint 
Pierre-Miquelon, Mexico, or Newfoundland and termi- 
nate or originate at points within the continental 
United States, Alaska, Canada, Saint Pierre-Miquelon, 
Mexico. or Newfoundland, and includes acceptance, 
transraission, reception, or delivery performed within 
the continental United States between points of origin 
within and points of exit from, and between points of 
entry irto and points of designation within, the con- 
tinentai United States with respect to record com- 
munications by wire or radio which either originate 
or terminate outside the continental United States, 
Alaska, Canada, Saint Pierre-Miquelon, Mexico, and 
Newfoundland, and also includes the transmission 
within the continental United States of messages which 
both originate and terminate outside but transit 
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through the continental United States: Provided, That 
nothing in this section shall prevent international tele- 
graph carriers from accepting and delivering inter- 
national telegraph messages in the cities which con- 
stitute gateways approved by the Commission as points 
of entrance into or exit from the continental United 
States ler regulations prescribed by the Commis- 
sion, all e incidental transmission or reception of 
the same over its own or leased lines or circuits within 
the continental United States. 


(6) The term “international telegraph operations” 
includes acceptance, transmission, reception, and de- 
livery of record communications by wire or radio which 
either originate or terminate at points outside the con- 
tinental United States, Alaska, Canada, Saint Pierre- 
Miquelon, Mexico, and Newfoundland, but does not 
include acceptance, transmission, reception, and de- 
livery performed within the continental United States 
between points of origin within and points of exit 
from, and between points of entry into, and points of 
destination within, the continental United States with 
respect to such communications, or the transmission 
within the continental United States of messages which 
both originate and terminate outside but transit 
through the continental United States. 


(7) The terms “domestic telegraph properties” and 
“domestic telegraph facilities’ mean properties and 
facilities, respectively, used or to be used in domestic 
telegraph operations. 


(8) The term “employee” or “employees” (i) shall 
include any individual who is absent from active ser- 
vice because of furlough, illness, or leave of absence, 
except that there shall be no obligation upon the con- 
solidated or merged carrier to reemploy any employee 


5a 
Statutory Appendia 


who is absent because of furlough, except in accord- 
ance with the terms of his furlough, and (ii) shall not 
include any employee of any carrier which is a party 
to a consolidation or merger pursuant to this section 
to the extent that he is employed in any business which 
such carrier continues to operate independently of the 
consolidation or merger. 


(9) The term “representative” includes any indivi- 
dual or labor organization. 


(10) The term “continental United States” means 
the District of Columbia and the States of the Union, 
except Hawaii. 


(b) Consolidation or merger authorized; acquisition of 
facilities. 


(1) It shall be lawful, upon application to and approval 
by the Commission as hereinafter provided, for any two 
or more domestic telegraph carriers to effect a consolidation 
or merger; and for any domestic telegraph carrier, as a 
part of any such consolidation or merger or thereafter, to 
acquire all or any part of the domestic telegraph properties, 
domestic telegraph facilities, or domestic telegraph opera- 
tions of any carrier which is not primarily a telegraph 
carrier: Provided, That, except as provided in paragraph 
(2) of this subsection, no domestic telegraph carrier shall 
effect a consolidation or merger with any international 
telegraph carrier, and no international telegraph carrier 
shall effect a consolidation or merger with any domestic 
telegraph carrier. 


(2) As a part of any such consolidation or merger, or 
thereafter upon application to and approval by the Com- 
mission as hereinafter provided, the consolidated or merged 
carrier may acquire all or any part of the domestic tele- 
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graph properties, domestic telegraph facilities, or domestic 
telegraph operations of any international telegraph carrier. 


(c) Application to Commission; public hearings; de- 
termination of public interest; approval; divestment 
of international operations. 


(1) Whenever any consolidation or merger is proposed 
under subsection (b) of this section, the telegraph carrier 
or telegraph carriers seeking authority therefor shall sub- 
mit an application to the Commission, and thereupon the 
Commission shall order a public hearing to be held with 
respect to such application and shall zive reasonable notice 
thereof, in writing, and an opportunity to be heard, to the 
Governor of each of the States in which any of the physical 
property involved in such proposed consolidation or merger 
is situated, to the Secretary of State, the Secretary of 
Defense, the Attorney General of the United States, repre- 
sentatives of employees where represented by bargaining 
representatives known to the Commission, and to such 
other persons as the Commission may deem advisable. If, 
after such public hearing, the Commission finds that the 
proposed consolidation or merger, or an amended proposal 
for consolidation or merger, (1) is authorized by subsection 
(a) of this section, (2) conforms to all other applicable 
provisions of this section, (3) is in the public interest, the 
Commission shall enter an order approving and authorizing 
such consolidation or merger, and thereupon any law or 
laws making consolidations and mergers unlawful shall 
not apply to the proposed consolidation or merger. In 
finding whether any propoved consolidation or merger is 
in the public interest the Commission shall give due con- 
sideration, among other things, to the financial soundness 
of the carrier resulting from such consolidation or merger. 


(2) Any proposed consolidation or merger of domestic 
telegraph carriers shall provide for the divestment of the 
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international telegraph operations theretofore carried on by 
any party to the consolidation or merger, within a reason- 
able time to be fixed by the Commission, after the con- 
sideration for the property to be divested is found by the 
Coramission to be commensurate with its value, and as soon 
as the legal obligations, if any, of the carrier to be so 
divested will permit. The Commission shall require at the 
time of the approval of such consolidation or merger that 
any such party exercise due diligence in bringing about 
such divestinent as promptly as it reasonably can. 


(d) Alien ownership of capital stock. 


* e e 


(e) Distribution of telegraph traffic among international 
carriers; contiguous foreign country defined; inter- 
vention of Commission; international and domestic 
operations construed. 


(1) In the case of any consolidation or merger of tele- 
graph carriers pursuant to this section, the cousolidated 
or merged carrier shall, except as provided in paragraph 
(2) of this subsection, distribute among the international 
telegraph carriers, telegraph traffic by wire or radio des- 
tined to points without the continental United States, and 
divide t + charges for such traffic, in accordance with such 
just, reasonable, and equitable formula in the public in- 
terest as the interested carriers shall agree upon and the 
Commission shall approve: Provided, however, That in 
ease the interested carriers should fail to agree upon a 
formula which the Commission approves as above pro- 
vided, the Commission, after due notice and hearing, shall 
prescribe in its order approving and authorizing the pro- 
posed consolidation or merger a formula which it finds will 
be just, reasonable, equitable, and in the public interest, 
will be, so far as is consistert with the public interest, in 
accordance with the existing contractual rights of the car- 
riers, and will effectuate the purposes of this subsection. 


8a 
Statutory Appendix 


(2) In the case of any consolidation or merger pursuant 
to this section of telegraph carriers which immediately 
prior to such consolidation or merger, interchanged traffic 
with telegraph carriers in a contiguous foreign country, 
the consolidated or merged carrier shall distribute among 
such foreign telegraph carriers, telegraph traffic by wire 
or radio destined to points in such contiguous foreign 
country and shall divide the charges therefor, in accord- 
ance with such just, reasonable, and equitable formula in 
the public interest as the interested carriers shall agree 
upon and the Commission shall approve: Provided, how- 
ever, That in case the interested carriers should fail to 
agree upon a formula which the Commission approves as 
above provided, the Commission, after due notice and 
hearing, shall prescribe in its order approving and au- 
thorizing the proposed consolidation or merger a formula 
which it finds will be just, reasonable, equitable, and. in 
the public interest, will be, so far as is consistent with 
the public interest, in accordance with the existing con- 
tractual rights of the carriers, and will effectuate the pur- 
poses of this subsection. As used in this paragraph, the 
term “contiguous foreign country” means Canada, Mexico, 
or Newfcundland. 


(3) Whenever, upon a complaint or upon its own initia- 
tive, and after a full hearing, the Commission finds that 
any such distribution of telegraph traffic among telegraph 
carriers, ur any such division of charges for such traffic, 
which is being made or which is proposed to be made, is 
or will be unjust, unreasonable, or inequitable, or not in 
the public interest, the Commission shall by order prescribe 
the distribution of such telegraph traffic, or the division of 
charges therefor, which will be just, reasonable, equitable, 
and in the public interest, and will be, so far as is con- 
sistent with the public interest, in accordance with the 
existing contractual rights of the carriers. 
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(4) For the purposes of this subsection, the international 
telegraph operations of any domestic telegraph carrier 
shall be considered to be the operations of an independent 
international telegraph carrier, and the domestic telegraph 

} operations of any international telegraph carrier shall be 
considered to be the operations of an independent domestic 
telegraph carrier. 


(f) Protection of employees. 


* * * 


Communications Act of 1934, 


Section 309(e), 47 U.S.C. § 309(e) 
| 
| 
| 


§ 309. Application for license. 


* 2 * 
(e) Hearings; intervention; evidence; burden of proof. 


If, in the case of any application to which subsection (a) 
of this section applies, a substantial and material question 
of fact is presented or the Commission for any reason is 
unable to make the finding specified in such subsection, it 
shall formally designate the application for hearing on the 
ground or reasons then obtaining and shall forthwith notify 
the applicant and all other known parties in interest of 
such action and the grounds and reasons therefor, specify- 
ing with particularity the matters and things in issue but 
not including issues or requirements phrased generally. 
When the Commission has sc designated an application 
for hearing, the parties in interest, if any, who are not 
notified by the Commission of such action may acquire the 
status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their inter- 
est not more than thirty days after publication of the hear- 
ing issues or any substantial amendment thereto in the 
Federal Register. Any hearing subseqaently held upon 
such application shall be a full hearing in which the ap- 
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plicant and all other parties in interest shall be permitted 
to participate. The burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be upon 
the applicant, except that with respect to any issue pre- 
sented by a petition to deny or a petition to enlarge the 
issues, such — shall be as determined by the Com- 
mission. 


Administrative Procedure Act, 


Section 2, 5 U.S.C. § 551 


§ 551. Definitions. 
For the purpose of this subchapter— 


* * * 


(4) “rule” means the whole or a part of an agency 
statement of general or particular applicability and 
future effect designed to implement, interpret, or pre- 
scribe law or policy or describing the organization, 
procedure, or practice requirements of an agency and 
includes the approval or prescription for the future of 
rates, wages, corporate of financial structures or re- 
organizations thereof, prices, facilities, appliances, ser- 
vices or allowances therefor or of valuations, costs, or 
accounting, or practices bearing on any of the fore- 
going; 

(5) “rule making” means agency process for for- 
mulating, amending, or repealing a rule; 


(6) “order” means the whole or a part of a final 
disposition, whether affirmative, negative, injunctive, 
or declaratory in form, of an agency in a matter other 
than rule making but including licensing; 


(7) “adjudication” means agency process for the 
formulation of an order; 


& * * 
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Administrative Procedure Act, 
Section 4, 5 U.S.C. § 553 


§ 553. Rule making. 


(a) This section applies, according to the provisions 
thereof, except to the extent that there is involved— 


(1) a military or foreign affairs function of the 
United States; or 


(2) a matter relating to agency management or per- 
sonnel or to public property, loans, grants, benefits, or 
contracts. 


(b) General notice of proposed rule making shall be 
published in the Federal Register, unless persons subject 
thereto are named and either personally served or other- 
wise have actual notice thereof in accordance with law. 
The notice shall include— 


(1) a statement of the time, place, and nature of 
public rule making proceedings; 


(2) reference to the legal authority under which the 
rule is proposed; and 


(3) either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. 


Except when notice or hearing is required by statute, this 
subsection does not apply— 


(A) to interpretative rules, general statements of 
policy, or rules of agency organization, procedure or 
practice; or 


(B) when the agency for good cause finds (and in- 
corporates the finding and a brief statement of reasons 
therefor in the rules issued) that notice and public 
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procedure thereon are impracticavie, unnecessary, or 
contrary to the public interest. 


(c) After notice required by this section, the agency 
shall give interested persons an opportunity to participate 
in the ruling [sic] making through submission of written 
data, views, or arguments with or without opportunity for 
oral presentation. After consideration of the relevant mat- 
ter presented, the agency shall incorporate in the rules 
adopted a concise general statement of their basis and pur- 
pose. When rules are required by statute to be made on the 
record after opportunity for an agency hearing, sections 
556 and 557 of this title apply instead of this subsection. 


(d) The required publication or service of a substantive 
rule shall be made not less than 30 days before its effective 
date, except— 


(1) a substantive rule which grants or recognizes 
an exemption or relieves a restriction; 


2) interpretative rules and statements of policy; or 
p policy ; 


(3) as otherwise provided by the agency for good 
cause found and published with the rule. 


(e) Each agency shall give an interested person the 
right to petition for the issuance, amendment, or repeal of 
a rule. 


Administrative Procedure Act, 


Section 7, 5 U.S.C. § 556 


§ 556. Hearings; presiding employees; powers and duties; 
burden of proof; evidence; record as basis of deci- 
sion. 


(a) This section applies, according to the provisions 
thereof, to hearings required by section 553 or 554 of this 
title to be conducted in accordance with this section. 
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(b) There shall preside at the taking of evidence— 
(1) the agency; 


(2) one or more members of the body which com- 
prises*the agency; or 


(3) one or more hearing examiners appointed un- 
der section 3105 of this title. 


This subchapter does not supersede the conduct of specified 
classes of proceedings, in whole or in part, by or before 
boards or. other employees specially provided for by or 
designated under statute. The functions of presiding em- 
ployees and of employees participating in decisions in 
accordance with section 557 of this title shall be conducted 
in an impartial manner. A presiding or participating em- 
ployee may at any time disqualify himself. On the filing 
in good faith of a timely and sufficient affidavit of personal 
bias or other disqualification of a presiding or partici- 
pating employee, the agency shall determine the matter as 
a part of the record and decision in the case. 


(c) Subject to published rules of the agency and within 
its powers, employees presiding at hearings may— 


(1) administer oaths and affirmations; 
(2) issue subpenas authorized by law; 


(3) rule on offers of proof and receive relevant evi- 
dence; 


(4) take depositions or have depositions taken when 
the ends of justice would be served; 


(5) regulate the course of the hearing; 


(6) hold conferences for the settlement or simplifi- 
cation of the issues by consent of the parties; 


l4a 
Statutory Appendix 


(7) dispose of procedural requests or similar mat- 
ters; 


(8) make or recommend decisions in accordance with 
section 557 of this title; and 


(9) take other action authorized by agency rule con- 
sistent with this subchapter. 


(ad) Except as otherwise provided by statute, the pro- 
ponent of a rule or order has the burden of proof. Any 
oral or documentary evidence may be received, but the 
agency as a matter of policy shall provide for the exclu- 
sion of irrelevant, immaterial, or unduly repetitious evi- 
dence. A sanction may not be imposed or rule or order 
issued except on consideration of the whole record or those 
parts thereof cited by a party and supported by and in 
accordance with the reliable, probative, and substantial 
evidence. A party is entitled to present his case or defense 
by oral or documentary evidence, to submit rebuttal evi- 
dence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts. In 
rule making or determining claims for money or benefits 
or applications for initial licenses an agency may, when a 
party will not be prejudiced thereby, adopt procedures for 
the submission of all or part of the evidence in written 
form. 


(e) The transcript of the testimony and exhibits, to- 
gether with all papers and requests filed in the proceed- 
ing, constitutes the exclusive record for decision in accord- 
ance with section 557 of this title and, on payment of law- 
fully prescribed costs, shall be made available to the par- 
ties, When an agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
a party is entitled, on timely request, to an opportunity: 
to show the contrary. 
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Administrative Procedure Act, 
Section 8, 5 U.S.C. § 557 


§ 557. Initial decisions; conclusiveness; review by 
agency; submissions by parties; contents of 
decisions; record. 


(a) This section applies, according to the provisions 
thereof, when a hearing is required to be conducted in ac- 
cordance with section 556 of this title. 


(b) When the agency did not preside at the reception 
of the evidence, the presiding employee or, in cases not 
subject to section 554(d) of this title, an employee qualified 
to preside at hearings pursuant to section 556 of this title, 
shall initially decide the case unless the agency requires, 
either in specific cases or by general rule, the entire rec- 
ord to be certified to it for decision. When the presiding 
employee makes an initial decision, that decision then be- 
comes the decision of the agency without further proceed- 
ings unless there is an appeal to, or review on motion of, 
the agency within time provided by rule. On appeal from 
or review of the initial decision, the agency has all the 
powers which it would have in making the initial decision 
except as it may limit the issues on notice or by rule. When 
the agency makes the decision without having presided 
at the reception of the evidence, the presiding employee 
or an employee qualified to preside at hearings pursuant to 
section 556 of this title ghall first recommend a decision, 
except that in rule making or determining applications 
for initial licenses— 


(1) instead thereof the agency may issue a tentative 
decision or one of its responsible employees may rec- 
ommend a decision; or 


(2) this procedure may be omitted in a case in which 
the agency finds on the record that due and timely 
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execution of its functions imperatively and unavoid- 
ably so requires. 


(c) Before a recommended, initial, or tentative decision, 
or a decision on agency review of the decision of subor- 
dinate employees, the parties are entitled to a reasonable 
opportunity to submit for the consideration of the | em- 
ployees participating in the decisions— 


(1) proposed findings and conclusions; or 


(2) exceptions to the decisions or recommended de- 
cisions of subordinate employees or to tentative agency 
decisions; and 


(3) supporting reasons for the exceptions or pro- 
posed findings or conclusions. 


The record shall show the ruling on each finding, conelu- 
sion, or exception presentec. Al' decisions, including Ani- 
tial, recommended, and tentative decisions, are a part of 
the record and shall include a statement of— 


(A) findings and conclusions, and the reasons or 
basis therefor, on all material issues of fact, law, 
or discretion presented on the record; and 


(B) the appropriate rule, order, sanction, relief, or 
denial thereof. 


Administrative Procedure Act, 


Section 12, 5 U.S.C. § 559 


§ 559. Effect on other laws; effect of subsequent statute. 


This subchapter, chapter 7, and sections 1305, 3105, 3344, 
4301(2) (2), 53862, and 7521 of this title, and the provi- 
sions of section 5335(a)(B) of this title that relate to 
hearing examiners, do not limit or repeal additional re- 
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quirements imposed by statute or otherwise recognized by 
law. Except as otherwise required by law, requirements 
or privileges relating to evidence or procedure apply 
equally to agencies and persons. Each agency is granted 
the authority necessary to comply with the requirements 
of this subehapter through the issuance of rules or other- 
wise. Subsequent statute may not be held to supersede 
or modify this subchapter, chapter 7, sections 1305, 3105, 
3344, 4301(2) (HE), 5362, or 7521 of this title, or the pro- 
visions of section 5335(a)(B) of this title that relate to 
hearing examiners, except to the extent that it does so 
expressly. 


Administrative Procedure Act, 
Section 10(e), 5 U.S.C. § 706 


§ 706. Scope of review. 


To the extent necessary to decision and when presented, 
the reviewing court shall decide all relevant questions of 
jaw, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 


(1) compel agency action unlawfully withheld or un- 
reasonably delayed; and 


_ (2) hold unlawful and set aside agency action, find- 
ings, and conclusions found to be— 


(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 


(B) contrary to constitutional right, power, priv- 
ilege, or immunity ; 


(C) in excess of statutory jurisdiction, authority, or 
limitaticas, or short of statutory righi; 
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(D) without observance of procedure required by 
law; 


(E) unsupported by substantial evidence in a case 
subject to sections 556 and 557 of this title or other- 
wise reviewed on the record of an agency hearing 
provided by statute; or 


(F) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing 
court. 


In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited by a 
party, and due account shall be taken of the rule of 
prejudicial error. 


Esch Car Services Act, 
Section 1(14) (a), 49 U.S.C. § 1(14) (a)* 


(14) Establishment by Commission of rules, ete., as to 
car service. 


(a) The Commission may, after hearing, on a complaint 
or upon its own initiative without complaint, establish 
reasonable rules, regulations, and practices with respect 
to car service by common carriers by railroad subject to 
this chapter, including the compensation to be paid and 
other terms of any contract, agreement, or arrangement 
for the use of any locomotive, car, or other vehicle not 
owned by the carrier using it (and whether or not owned 
by another carrier), and the penalties or other sanctions 
for nonobservance of such rules, regulations, or practices. 
In fixing such compensation to be paid for the use of any 
type of freight car, the Commission shall give considera- 
tion to the national level of ownership of such type of 


* Pre amendment of Feb. 5, 1976 (Pub. L. No. 94-210). 
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freight car and to other factors affecting the adequacy of 
the national freight car supply, and shall, on the basis of 
such consideration, determine whether compensation should 
be computed solely on the basis of elements of ownership 
expense involved in owning and maintaining such type of 
freight car, including a fair return on value, or whether 
such compensation should be increased by such incentive 
element or elements of compensation as in the Commis- 
sion’s judgment will provide just and reasonable compen- 
sation to freight car owners, contribute to sound car ser- 
vice practices (including efficient utilization and distribu- 
tion of cars), and encourage the acquisition and main- 
tenance of a car supply adequate to meet the needs of 
commerce and the national defense. The Commission shall 
not make any incentive element applicable to any type of 
freight car the supply of which the Commission finds to 
be adequate and may exempt from the compensation to 
be paid by any group of carriers such incentive element 
or elements of the Commission finds it to be in the netional 
interest. 


Interstate Commerce Act, 
Section 15(6), 49 U.S.C. § 15(6)* 


§ 15. Determination of rates, routes, etc. ; routing of traf- 
fic; disclosures, etc. 


* * % 


(6) Commission to establish just divisions of joint rates, 
fares, or charges; adjustments. 


Whenever, after full hearing upon complaint or upon 
its own initiative, the Commission is of opinion that the 
divisions of joint rates, fares, or charges, applicable to the 
transportation of passengers or property, are or will be 


* Pre amendment of Feb. 5, 1976 (Pub. L. No. 94-210). 
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unjust, unreasonable, inequitable, or unduly preferential 
or prejudicial as between the carriers parties thereto 
(whether agreed upon by sv%b carriers, or any of them, 
or otherwise established), the Commission shall by order 
prescribe the just, reasonable, and equitable divisions 
thereof to be received by the several carriers, and in cases 
where the joint rate, fare, or charge was established pur- 
suant to a finding or order of the Commission and the 
divisions thereof are found by it to have been unjust, 
unreasonable, or inequitable, or unduly preferential or 
prejudicial, the Commission may also by order determine 
what (for the. period subsequent to the filing of the com- 
plaint or petition or the making of the order of investiga- 
tion) would have been the just, reasonable and equitable 
livisions thereof to be received by the several carriers, 
and require adjustment to be made in accordance there- 
with. In so prescribing and determining the divisions of 
joint rates, fares, and charges, the Commission shall give 
due consideration, among other things, to the efficiency 
with which the carriers concerned are operated, the amount 
of revenue required to pay their respective operating ex- 
penses, taxes, and a fair return on t) »ir railway property 
held for and used in the service of ti. portation, and the 
importance to the public of the transpurtation services of 
such carriers; and also whether any particular participat- 
ing carrier is an originating, intermediate, or deliveri's 
line, and any other fact or circumstance which would or- 
dinarily, without regard to the mileage haul, entitle one 
carrier to a greater or less proportior. than another carrier 
of the joint rate, fare, or charge 


* a * 
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47 C.F.R. § 1.1207 


§ 1.1207 Restricted ru’e making proceedings. 


Eixcept as otherwise ordered by the Commission, the 
following rule mahing proceedings are “restricted” from 
the day they are instituted until they have been decided 
by the Commission and are no longer subject to recon- 
sideration by the Commission or review by any court: 


(a) Any proceeding conducted pursuant to the provi- 
sions of sections 201(a), 204, 205, 213(a), 214(d), 221(e), 
or 222 of the Communications Act. 


(b) Any proceeding imvolving the establishment of 
“charges, classifications, practives, regulations, and other 
terms and conditions”, or the allocation of svailable facil- 
ities and stations among users, conducted pursuant to the 
provisions of section 201(¢)(2) of the Communications 
Satellite Act of 1962. 


(c) Any rate making proceeding conducted pursuant to 
the provisions of section 201(c)(5) of the Communications 
Satellite Act of 1962. 


47 C.F.R. § 1.1207 (1965) as published at 30 Fed. Reg. 
9272 (1965): 


§ 1.1207 Restricted rule making proceedings. 


Rule making proceedings which are required by 
statute to pedecided on the record after opportunity 
for hearing, including the following, are “restricted” 
from the time they are designated for hearing until 
they are removed from hearing status, or have been 
decided by the Commission, and are no longer sub- 
ject to reconsideration by the Commission or to re- 
view by any court: 
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(a) Any proceeding conducted pursuant to the pro- 
visions of section 201(a), 204, 205, 213(a), 214(d), 
221(c), or 222(e) of the Communications Act. 


(b) Any proceeding involving the establishment of 
“charges, classifications, practices, regulation, and other 
terms and conditions”, or the allocation of available 
facilities and stations among users, conducted pur- 
suant to the provisions of section 201(c) (2) of the 
Communications Satellite Act of 1962. 


(c) Any rate making proceeding conducted pur- 
suant to the provisions of section 201(¢) (5) of the 
Communications Satellite Act of 1962. 
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